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Tribal Treaty Rights: A Powerful Tool in Challenges
to Energy Infrastructure
ELIZABETH ANN KRONK WARNER
Energy infrastructure projects throughout the United States are proliferating
at a rate unseen in generations. Demand for coal in Asia has resulted in the
proposed construction of terminals in the Pacific Northwest to allow for coal to be
shipped abroad. Technological advances leading to the efficient extraction of
resources using “fracking” lead to increased demand for pipelines across the
country. As the demand for energy infrastructure increases, so too does opposition
to these projects. Because such projects necessarily crisscross the country
encroaching on tribal lands, tribes often find themselves at the vanguard of efforts
to halt or slow down such construction. Tribes search for legal claims that may
assist them in their efforts. This Article presents a viable option for tribes
opposing such development—the assertion of tribal treaty rights. In many
instances, tribal challenges based on tribal treaty rights or legal rights implicating
treaty rights have been successful. This Article begins with a description of tribal
treaty rights and how courts have interpreted those rights. This section
demonstrates that courts have consistently upheld tribal treaty rights through
2019. The Article then focuses on two types of energy infrastructure projects,
terminals and pipelines, where tribes have relied on their treaty rights, either
explicitly or implicitly, to block construction. Examination of these tribal efforts
yields helpful guidance for tribes interested in halting similar energy
infrastructure moving forward, as well as important lessons for companies and
entities wishing to engage in the development of such projects. There are examples
of where tribal treaty rights have explicitly halted terminal construction or were
used in conjunction with other legal claims to halt construction. The lessons from
the pipeline examples are less clear. Tribal treaty rights have been raised as legal
objections to the construction of pipelines, but, to date, courts have not rested
decisions to halt or slow down construction of pipelines solely on the assertion of
tribal treaty rights. Taken together, however, these recent case studies
demonstrate that the assertion of tribal treaty rights remains a viable and
sometimes potent legal argument to halt and even end the construction of energy
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infrastructure projects that potentially threaten the tribal environment and tribal
treaty rights.
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Tribal Treaty Rights: A Powerful Tool in Challenges
to Energy Infrastructure
ELIZABETH ANN KRONK WARNER *
INTRODUCTION
My ancestor . . . who signed the treaty . . . accepted the word of the United
States—that this treaty would protect not only the Indian way of life for
those then living, but also for all generations yet unborn.
Jerry Meninick, Citizen of the Yakama Nation1
From the north a black snake will come. It will cross our lands, slowly
killing all that it touches, and in its passing the Water will become poison.
Lakota end-of-times Prophecy
A pipeline winds its way around the very lifeblood of a people,
threatening their lives and traditions. A massive terminal covering
hundreds of acres and bringing thousands of miles of train cars threatens
subsistence access and the health of vital fishery resources. Energy
infrastructure projects—such as oil pipelines (sometimes referred to by
tribes as “black snake[s]”2) and coal terminals—are facing intense
pushback from tribes. Grave concerns exist as to the threats to tribes,
water, and wildlife, posed by these projects. But how can tribes effectively
push back in administrative fora and courts? This Article examines one
possibility: the assertion of tribal treaty rights, which many tribes have
looked to as an effective legal tool to slow down or even halt such
infrastructure development.
*
Professor Kronk Warner is Associate Dean of Academic Affairs, Professor of Law, and Director
of the Tribal Law and Government Center at the University of Kansas School of Law. She also serves
as a district judge for the Prairie Band Potawatomi Nation and as a reserve appellate judge for the Sault
Ste. Marie Tribe of Chippewa Indians. She is a citizen of the Sault Ste. Marie Tribe of Chippewa
Indians. She would like to thank her research assistant, Mekenzie Bittel, for her excellent assistance in
the preparation of this Article. She would also like to thank Professors Melanie DeRousse, Kyle Velte,
Steve Ware, and Lua Yuille for their review of an early version of this Article. Finally, she is thankful
for the Connecticut Law Review’s symposium and symposium edition examining environmental and
natural resource issues arising in Indian country.
1
Mary Christina Wood, The Indian Trust Responsibility: Protecting Tribal Lands and Resources
Through Claims of Injunctive Relief Against Federal Agencies, 39 TULSA L. REV. 355, 356 (2003).
2
Cindy S. Woods, The Great Sioux Nation v. The “Black Snake”: Native American Rights and
the Keystone XL Pipeline, 22 BUFF. HUM. RTS. L. REV. 67, 68 (2016).
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Tribes increasingly find themselves examining potential legal
arguments to halt such projects as they are often at the vanguard of efforts
to halt energy infrastructure development, as tribal lands, both present-day
and historic, are pervasive throughout planned routes, and there is interest
in energy and natural resource development in these areas. “Energy and
mineral production on Native American lands is substantial, representing
over 5% of domestic oil production, 8% of gas, 2% of coal, and substantial
renewable energy production.”3 Given that tribal reservation land accounts
for approximately 2% of land within the United States, a disproportionate
portion of energy and mineral production comes from Indian country or
near tribal lands.4 According to the Office of Indian Energy and Economic
Development, “Indian lands contain up to 5.3 billion barrels of yet
undeveloped oil reserves, 25 billion cubic feet of undeveloped gas
reserves, 53.7 billion tons of undeveloped coal reserves, and prime target
acreage for wind, geothermal, solar, and other renewable energy
resources.”5 Because of this potential opportunity for financially successful
natural resource development in Indian country, both private developers6
and tribal nations themselves7 are increasingly exploiting these
3
Lynn H. Slade, Mineral and Energy Development on Native American Lands: Strategies for
Addressing Sovereignty, Regulation, Rights, and Culture, 56 ROCKY MTN. MIN. L. INST. § 5A.01
(2010) (citation omitted); see also Tribal Energy Self-Sufficiency Act and the Native American Energy
Development and Self-Determination Act: Hearing on S. 424 and S. 522 Before the S. Comm. on Indian
Affairs, 108th Cong. 73 (2003) (statement of Vicky Bailey, Assistant Secretary for Policy and
International Affairs, U.S. Department of Energy) (“Native American reservations contain large
reserves of oil and gas. There are an estimated 890 million barrels of oil and natural gas liquids, and 5.5
trillion cubic feet of gas on tribal lands.”); Energy Policy Act of 2003, 149 CONG. REC. S5751 (daily
ed. May 6, 2003) (statement of Sen. Bingaman) (“[E]nergy resources on Indian land in the U.S. have
not been as extensively developed as they might be. According to the Bureau of Indian Affairs, over 90
Indian reservations have significant untapped energy resource potential. That includes oil and gas, coal,
coalbed methane, wind, and geothermal resources.”); DOUGLAS C. MACCOURT, RENEWABLE ENERGY
DEVELOPMENT IN INDIAN COUNTRY: A HANDBOOK FOR TRIBES 1–2 (2010) (elaborating upon the
“[r]enewable energy potential” in reservations); Judith V. Royster, Practical Sovereignty, Political
Sovereignty, and the Indian Tribal Energy Development and Self-Determination Act, 12 LEWIS &
CLARK L. REV. 1065, 1066–67 (2008) (“The tribal mineral resource base is extensive. Nearly two
million acres of Indian lands are subject to mineral leases . . . [and] 15 million additional acres of
energy resources lie undeveloped . . . . Production of energy resources on Indian lands represents more
than ten percent of the total of federal on-shore energy production.” (footnotes omitted)).
4
Tribal reservations compose approximately 55 million acres within the United States. U.S.
FOREST SERV., FS-600, FOREST SERVICE NATIONAL RESOURCE GUIDE TO AMERICAN INDIAN AND
ALASKA NATIVE RELATIONS app. D at D-1 (1997), http://www.fs.fed.us/people/tribal/tribexd.pdf; see
also U.S. DEP’T OF ENERGY, DEVELOPING CLEAN ENERGY PROJECTS ON TRIBAL LANDS: DATA AND
RESOURCES FOR TRIBES 3 (2012), http://www.nrel.gov/docs/fy13osti/57048.pdf (indicating that tribal
reservation lands comprise approximately 2% of the United States).
5
Slade, supra note 3, § 5A.01 (footnotes omitted).
6
See Walter E. Stern, Developing Energy Projects on Federal Lands: Tribal Rights, Roles,
Consultation, and Other Interests (A Developer’s Perspective) 1–3 (Rocky Mountain Mineral Law
Found.,
Paper
No.
15A,
2009),
http://www.modrall.com/files/1436_developing_energy_projects_federal_lands.pdf (discussing private
developers’ interest in tribal land while respecting the reservation).
7
See Paul E. Frye, Developing Energy Projects on Federal Lands: Tribal Rights, Roles,
Consultation, and Other Interests (A Tribal Perspective) 1–4 (Rocky Mountain Mineral Law Found.,

2019]

TRIBAL TREATY RIGHTS: A POWERFUL TOOL

849

opportunities. Furthermore, because of the pervasiveness of tribal lands
across the United States,8 there is always the likelihood that a proposed
energy infrastructure will cross or come near to tribal lands.
However, natural resource and energy infrastructure development often
present significant environmental challenges.9 Because of environmental
concerns related to such development, many tribes challenge natural
resource and energy-related development.10 Given the connection between
many tribes and their environments, these concerns may be especially
profound for tribes. Native cultures and traditions are often tied to the
environment and land in a manner that traditionally differs from that of the
dominant society.11 For a variety of reasons, including cultural and
spiritual reasons, many tribal nations are “land-based.”12 For example, in
the author’s own experience as a citizen of the Sault Ste. Marie Tribe of
Chippewa Indians, spiritual ceremonies are held at certain places and at
certain times during the year. Spiritual ceremonies are intimately
connected to place. This is not unique to the author, as many Native people
possess a spiritual connection with land and the environment.13 As a result,
Paper No. 15B, 2009), Westlaw 2009 No. 3 RMMLF-INST Paper No. 15B (highlighting tribal interests
in land development, specifically property and occupancy rights).
8
For example, there are 56.2 million acres of land throughout the United States held in trust for
the benefit of federally recognized tribes. Frequently Asked Questions: What Is a Federal Indian
DEP’T
OF
THE
INTERIOR,
BUREAU
OF
INDIAN
AFFAIRS,
Reservation?,
U.S.
https://www.bia.gov/frequently-asked-questions (last visited Apr. 21, 2019).
9
Natural resource development may have further negative impacts not examined in this Article.
For a general discussion of the potential impacts of natural resource development from a legal
perspective, see generally JAN G. LAITOS ET AL., NATURAL RESOURCES LAW (2d ed. 2012) (discussing
relevant topics such as constitutional and administrative themes in natural resources law, history and
development of ownership of public lands, and tribal ownership).
10
It is important, however, to not essentialize tribes as environmental stewards that always object
to development, as some tribes have supported and even engaged in such development. For example, as
discussed below, the Crow Tribe of Indians had an option to secure a 5% interest in the development of
a coal terminal. SSA Marine Welcomes the Crow Tribe and Cloud Peak Energy as Partners in the
PEAK
ENERGY
(Aug.
13,
2015),
Gateway
Pacific
Terminal,
CLOUD
https://investor.cloudpeakenergy.com/press-release/announcements/ssa-marine-welcomes-crow-tribeand-cloud-peak-energy-partners-gateway-pa.
11
The author recognizes that each Native nation has a different relationship with its environment
and is hesitant to stereotype a common “native experience,” recognizing that there is a broad diversity
of thought and experience related to one’s relationship with land and the environment. In particular, the
author would like to avoid traditional stereotypes of American Indians as “Noble Savages” or
“Bloodthirsty Savages.” See Rebecca Tsosie, Tribal Environmental Policy in an Era of SelfDetermination: The Role of Ethics, Economics, and Traditional Ecological Knowledge, 21 VT. L. REV.
225, 270 (1996) (“The problems of cross-cultural interpretation and the attempt to define ‘traditional’
indigenous beliefs raise a common issue: the tendency of non-Indians to glorify Native Americans as
existing in ‘perfect harmony’ with nature (the ‘Noble Savage’ resurrected) or, on the other hand,
denounce them as being as rapacious to the environment as Europeans (the ‘Bloodthirsty Savage’
resurrected).”).
12
See id. at 274 (“[V]irtually all traditional Indian cultures had ‘land-based’ rather than
‘industrial’ or ‘market’ economies.”).
13
See id. at 282–83 (“American Indian tribal religions . . . are located ‘spatially,’ often around the
natural features of a sacred universe. Thus, while indigenous people often do not care when the
particular event of significance in their religious tradition occurred, they care very much about where it
occurred.” (emphasis and footnote omitted)).

850

CONNECTICUT LAW REVIEW

[Vol. 51:4

the spiritual connection between many tribes and their surrounding
environment is crucial to the sovereignty of these tribal nations.14
Because of this connection between sovereignty, survival, and the
environment, many tribes argue that natural resource and energy
infrastructure projects threaten their tribal treaty rights given the potential
environmental pollution and land disruption arising from the projects.15 In
addition to this legal argument, the assertion of tribal treaty rights also
arguably promotes tribal sovereignty, as the United States entered into
treaties with tribes in recognition of their status as sovereign nations.
Sovereignty is important to Indian tribes because its existence allows tribes
to enact laws and be governed by them.16 The development and enactment
of laws are fundamental expressions of sovereignty.17 Tribal nations are
sovereign nations, yet “[t]ribal sovereignty is . . . a paradox. It transcends,
and therefore requires no validation from, the U.S. government. At the
same time, tribal sovereignty is vulnerable and requires vigilant and

14
See Mary Christina Wood & Zachary Welcker, Tribes as Trustees Again (Part I): The
Emerging Tribal Role in the Conservation Trust Movement, 32 HARV. ENVTL. L. REV 373, 424 (2008)
(“Trust concepts therefore help to provide tribes with two essential tools of traditional Native selfdetermination: access to sacred lands and the ability to sustainably use the natural resources on those
lands. These were, and remain today, vital tools of nation-building.”).
15
See id. at 374 (“The natural and cultural losses at the hands of these new sovereign trustees
have been staggering. In just the last 150 years, pollution, ecosystem fragmentation, deforestation,
desertification, and sprawling urbanization have accelerated dramatically and bankrupted the natural
trust sustained by tribes for millennia.”).
16
See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978) (“Although no longer
possessed of the full attributes of sovereignty, [Indian tribes] remain a separate people, with the power
of regulating their internal and social relations.” (internal quotation marks omitted)); see also Williams
v. Lee, 358 U.S. 217, 223 (1959) (prohibiting “the exercise of state jurisdiction” over the controversy at
issue because it “would undermine the authority of the tribal courts over Reservation affairs and hence
would infringe on the rights of the Indians to govern themselves”).
17
Tribal laws incorporate several different types of law, including treaties, constitutions,
customary and traditional laws, legislative enactments, and administrative rulemaking. See generally
MATTHEW L.M. FLETCHER, AMERICAN INDIAN TRIBAL LAW xxi (2011) (discussing Indian nation
authority to legislate through organic documents such as tribal constitutions, treaties with the United
States, ordinances, and resolutions); JUSTIN B. RICHLAND & SARAH DEER, INTRODUCTION TO TRIBAL
LEGAL STUDIES ch. 1 (2d ed. 2010) (emphasizing that tribal law is seen as key to the exercise of tribal
sovereignty and incorporates tribal norms, structures, and practices). Different types of law may
express tribal sovereignty in different ways. For example, tribal constitutions establish basic tribal
powers and governmental structure. See, e.g., COHEN’S HANDBOOK OF FEDERAL INDIAN LAW §
4.05[3], at 271–72 (Nell Jessup Newton ed. 2012) [hereinafter COHEN’S HANDBOOK OF FEDERAL
INDIAN LAW 2012]. Some tribal constitutions also explicitly reference the inherent sovereignty of the
tribe. See, e.g., CONST. AND BY-LAWS OF THE ROSEBUD SIOUX TRIBE OF S.D. art. IV, § 4 (amended
1966) (referring to reserved powers vested in the tribe). Tribal customary law may also be developed to
recognize the tribe’s important cultural ties to the past and the significance of tribal culture in the
future. See generally Robert D. Cooter & Wolfgang Fikentscher, Indian Common Law: The Role of
Custom in American Indian Tribal Courts, 46 AM. J. COMP. L. 287, 287 (1998) (comparing
“distinctively Indian social norms” across multiple tribes’ courts). Overall, “[i]n recent decades, the
scope of tribal law has been widening to meet the needs of tribal self-government and contemporary
self-determination. This explosion in both tribal common law decision making and positive law reflects
the growing demand on Indian nations to address a wide array of matters . . . .” COHEN’S HANDBOOK
OF FEDERAL INDIAN LAW 2012, supra, § 4.05[1], at 270.
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constant defense in our [American] legal and political forums.”18
Expressions of tribal sovereignty, such as the assertion of tribal treaty
rights, may therefore help reduce this vulnerability.
For these reasons, many tribes challenge natural resource development
and energy infrastructure as threats to their tribal treaty rights,
environment, and sovereignty. As demonstrated below, in some instances,
tribal challenges based on tribal treaty rights or legal rights implicating
treaty rights have been successful. This Article therefore details those
successes, as well as examples where success is less clear as tribal treaty
right claims were combined with other legal claims, and ultimately
concludes with thoughts on how tribes might consider using claims based
on tribal treaty rights in the future. This Article begins with a description of
tribal treaty rights and their interpretation, detailing why they are important
and how courts have generally treated claims based on tribal treaty rights.
Then this Article focuses on two types of energy infrastructure projects,
terminals and oil pipelines, where tribes have relied on their treaty rights to
block construction. First, this Article examines terminal projects, such as
the Tesoro Pacific Oil Terminal, Millennium Coal Terminal, and Gateway
Pacific Coal Terminal, all in Washington, and the Coyote Island Terminal
located in Oregon. In the terminal context, tribes have seen explicit success
based solely on treaty rights, as terminal projects have been rejected due to
interference with treaty rights.
This Article then goes on to examine pipeline projects where tribes
have fought to halt construction, in part, on the basis of their treaty rights.
This section of the Article explores the controversies surrounding the
Keystone Pipeline, Dakota Access Pipeline, and Enbridge Line 5. To date,
in the context of pipelines, the success of tribal treaty rights is less clear, as
a court has yet to reject a pipeline project based solely on tribal treaty
rights. Yet, tribes have seen success challenging pipelines with assertions
of tribal treaty rights when those challenges are combined with other legal
claims, such as claims based on the National Environmental Policy Act.
Examination of these tribal efforts yields helpful guidance for tribes
interested in halting similar energy infrastructure moving forward, as well
as important lessons for companies and entities wishing to engage in the
development of such projects. Accordingly, this Article concludes by
examining key takeaways for both tribes and the energy industry moving
forward. Ultimately, these recent case studies demonstrate that the
assertion of tribal treaty rights remains a viable and, on occasion, powerful
legal argument to halt and even end the construction of energy

18
Sarah Krakoff, Tribal Sovereignty and Environmental Justice, in JUSTICE AND NATURAL
RESOURCES: CONCEPTS, STRATEGIES, AND APPLICATIONS 161, 163 (Kathryn M. Mutz et al. eds.,
2002).
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infrastructure projects that potentially threaten the tribal environment and
usufructuary rights.
I. TRIBAL TREATY RIGHTS AND TREATY INTERPRETATION
Given that over 400 treaties between tribes and the federal government
exist, treaties play a significant role in determining the legal rights held by
tribes.19 As explained in Cohen’s Handbook of Federal Indian Law, the
seminal treatise on federal Indian law,
Many tribes view these treaties not only as vital sources of
law for the federal government, but also as a significant
repository of tribal law in such areas as identification of tribal
boundaries, environmental regulation, and the use and
control of natural resources on the reservation. As organic
documents made with the federal government, treaties
constitute both bargained-for exchanges that are essentially
contractual, and political compacts establishing relationships
between sovereigns. In both capacities, treaties establish
obligations binding on Indian nations and the federal
government alike.20
Because of their importance to both tribes and the federal government,
it is helpful to understand what tribal treaty rights are and how courts have
relied on such rights to protect tribal interests in the past. Further, as
demonstrated in the discussion that follows this Section,21 tribes
consistently raise arguments related to their treaties with the United States
in defending against the construction of infrastructure projects. This
Section therefore introduces tribal treaty rights and then discusses judicial
treatment of those rights.
Tribal treaty rights refer to rights that tribes retained following
negotiation of a treaty with the United States. Between 1789 and 1871, the
federal government and numerous tribes entered into treaties.22 Oftentimes,
in exchange for significant land cessations to the United States, tribes
would negotiate for “protection, services, and in some cases cash payments,
but reserved certain lands . . . and rights for themselves and their future
19

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 4.05[2], at 270. Some
believe the number of treaties between the federal government and tribes exceeds 500. Samuel Vargo,
With More Than 500 Treaties Already Broken, the Government Can Do Whatever It Wants, It Seems…,
DAILY KOS (Nov. 21, 2014, 4:06 PM), https://www.dailykos.com/stories/2014/11/21/1345986/-Withmore-than-500-treaties-already-broken-the-government-can-do-whatever-it-wants-it-seems.
20
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 4.05[2], at 270–71
(footnotes omitted).
21
See discussion infra Section II (discussing how tribes successfully asserted their treaty rights to
protect their use of natural resources from energy-related development).
22
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 1.03[1], at 23.
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generations.” Tribal treaty rights may encompass various rights negotiated
by the tribes and federal government. For example, in 2019, the U.S. Supreme
Court recognized a Nation’s right to travel without being taxed by the State of
Washington24 and a Tribe’s right to hunt, even when the hunting conflicted
with the State of Wyoming’s hunting regulations.25 “In negotiating treaties
with the United States, tribes moved from a position of relative equality to
a position of far less strength. Yet from the beginning, treaties had a moral
and legal force that, while not always respected, was also not easily
ignored.”26 A treaty between a tribe and the United States “is essentially a
contract between two sovereign nations.”27 Such treaties have also been
described as “quasi-constitutional” documents.28
However, despite the similarity to both contracts and perhaps
constitutional documents, the United States Supreme Court developed
special Indian canons of construction designed to assist federal courts
engaged in treaty or statutory construction.29 In essence, “[t]he unequal
bargaining position of the tribes and the recognition of the trust
relationship have led to the development of canons of construction
designed to rectify the inequality.”30 Since the Supreme Court’s decision in
Worcester v. Georgia in 1832,31 it has consistently held that treaties
between tribes and the federal government should not be interpreted in a
way that prejudices tribes.32
In Worcester v. Georgia, the Court considered whether the State of
Georgia could apply its laws to the territory of the Cherokee Nation, then
located within the external boundaries of Georgia.33 In holding that the
laws of Georgia did not apply, the Court interpreted the Treaty of
23
Treaty: Promises Between Governments, COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION,
https://www.critfc.org/member_tribes_overview/treaty-q-a/ (last visited May 27, 2019).
24
Wash. State Dep’t of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000, 1014 (2019).
25
Herrera v. Wyoming, 139 S. Ct. 1686, 1700 (2019).
26
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 1.03[1], at 23–24
(citation omitted).
27
Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675
(1979).
28
See Philip P. Frickey, Marshalling Past and Present: Colonialism, Constitutionalism, and
Interpretation in Federal Indian Law, 107 HARV. L. REV. 381, 408 (1993) (explaining that tribal
treaties are similar to constitutions because they are “fundamental, constitutive document[s]”).
29
See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (explaining that normal
principles of statutory construction do not carry the same authority in Indian law).
30
Charles F. Wilkinson & John M. Volkman, Judicial Review of Indian Treaty Abrogation: “As
Long as Water Flows, or Grass Grows Upon the Earth”—How Long a Time is That?, 63 CALIF. L.
REV. 601, 617 (1975).
31
In Worcester, the Court considered whether the laws of Georgia applied to the Cherokee
Nation. In finding that the laws did not apply, the Court explained that this was in part due to the
extensive relationship between the federal government and tribes, a relationship that largely excluded
the states. In discussing the federal-tribal relationship, the Court examined the nature of tribal treaty
rights. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 515–16, 593, 596 (1832).
32
COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 2.02.
33
Worcester, 31 U.S. (6 Pet.) at 515–16.
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Hopewell between the Cherokee Nation and the federal government, and it
determined that the relationship between the two was like “that of a nation
claiming and receiving the protection of one more powerful.”34 Therefore,
because of the tribes’ dependence on the federal government for
protection, the Court explained that “[t]he language used in treaties with
the Indians should never be construed to their prejudice.”35 In clarifying
the reasoning for this method of construction,36 Chief Justice Marshall
explained that it was not “reasonable to suppose, that the Indians, who
could not write, and most probably could not read, who certainly were not
critical judges of our language, should distinguish [the legal meaning of
specific words used in the treaty].”37 This rationale is premised on a
recognition that most tribal members, at the time, would not have spoken
fluent English nor been familiar with the legal meaning of certain English
words.38 That tribes and the federal negotiators would have different
understandings of the terms used in the treaties is therefore perfectly
reasonable. Accordingly, the canons acknowledge that in order to give
purpose to the original meaning of the treaty, it may be necessary to view
the treaty as the tribe would have viewed it.39
Such interpretation also helps to ensure that interpretation of the treaty
reflects the will of the signatories.40 The Worcester decision also stands for

34
Id. at 555. As explained more fully below in the discussion of the federal government’s trust
relationship to tribes, this is not the first time that the Court discussed the relationship between the
federal government and tribes in such terms. In Cherokee Nation v. Georgia, where the Court
considered whether it had original jurisdiction to hear a dispute between the Cherokee Nation and the
State of Georgia, the Court ultimately held that it did not have original jurisdiction because the
Cherokee Nation was not a foreign nation for purposes of original jurisdiction. 30 U.S. (5 Pet.) 1, 39
(1831). Although the Nation was “a distinct political society,” the Court considered tribes “domestic
dependent nations” that “are in a state of pupilage. Their relation to the United States resembles that of
a ward to his guardian.” Id. at 16–17.
35
Worcester, 31 U.S. (6 Pet.) at 582.
36
For a more in-depth discussion of the analysis applied in Worcester, see Note, Indian Canon
Originalism, 126 HARV. L. REV. 1100, 1102–03 (2013).
37
Worcester, 31 U.S. (6 Pet.) at 552–53. Chief Justice Marshall wrote in reference to an argument
made by the State of Georgia that the treaty used the term “allotted” which legally generally meant that
the land in question had been given to the United States. However, Chief Justice Marshall believed that
this language was more consistent with the Tribe’s understanding of establishing a boundary between
the tribe and the federal government. Id. at 552–53. Similarly, Justice McLean, in his concurrence,
explained that “[t]he language used in treaties with the Indians should never be construed to their
prejudice . . . . How the words of the treaty were understood by this unlettered people, rather than their
critical meaning, should form the rule of construction.” Id. at 582 (McLean, J., concurring); see also
Peter S. Heinecke, Chevron and the Canon Favoring Indians, 60 U. CHI. L. REV. 1015, 1026 (1993)
(explaining that Justice McLean’s statement is “the classic formulation of the canon”).
38
Indian Canon Originalism, supra note 36, at 1109. Moreover, “[t]he fact that Indian treaties
were written in English, a language unfamiliar to the tribes, gave the United States significant leverage
when negotiating treaty terms. If read according to its plain meaning, the resulting text would often
give the federal government an overwhelming advantage in its relationship with the signatory tribe.” Id.
at 1118.
39
Id. at 1113.
40
Id. at 1118.
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the proposition that the federal government plays the primary role in
relations with Indian tribes to the exclusion of states (in most instances).41
Over the ensuing years, the canon favoring Indians has only been
strengthened. In fact, the canon has become a “fundamental principle of
federal Indian law.”42 Throughout the 19th century, the canon was applied
to treaties with Indians, and, eventually, the courts also began to apply the
canon to statutes applicable to Indians as well.43 For example, in Choate v.
Trapp, the Supreme Court considered whether lands that were previously
owned by Indians were tax-exempt.44 The lands in question had previously
been allocated to individual Indians on a tax-exempt basis, with the
understanding that the lands could not be alienated.45 Congress
subsequently removed the restriction on alienation, and Oklahoma
attempted to tax the lands, arguing that the removal of the restriction on
alienation meant that Congress intended for the lands to now be taxed.46
The Court rejected Oklahoma’s arguments. First, notably, the Court
applied the rationale developed in the Worcester case to statutes. Second,
the Court elaborated on the method of interpretation, explaining that
“doubtful expressions, instead of being resolved in favor of the United
States, are to be resolved in favor of a weak and defenseless people, who
are wards of the nation, and dependent wholly upon its protection and good
faith.”47
Ultimately, because of the tribes’ status as the “ward[s]”48 of the
federal government, the Court in Felix v. Patrick explained that tribes and
Indians were “entitled to a special protection in [the federal government’s]
courts.”49 Although tribes are to receive special protection for these
reasons, the federal courts will still give deference to Congress, as
Congress has plenary authority over tribes.50 In fact, the Supreme Court
explained that the Indian canons “are rooted in the unique trust relationship
between the United States and the Indians.”51
Today, the canons of construction of Indian law require that (1)
“treaties . . . be liberally construed in favor of the Indians,” (2) “all
ambiguities are to be resolved in [Indians’] favor,” (3) “treaties . . . are to
be construed as the Indians would have understood them,” and (4) “tribal
41
See Worcester, 31 U.S. (6 Pet.) at 561 (noting that in this case, state law had no force over the
Cherokee nation because it is a “distinct community occupying its own territory, with boundaries
accurately described”).
42
Indian Canon Originalism, supra note 36, at 1103.
43
Id.
44
Choate v. Trapp, 224 U.S. 665, 666 (1912).
45
Id. at 668–69, 668 n.1.
46
Id. at 667–75.
47
Id. at 675.
48
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 12–13 (1831).
49
Felix v. Patrick, 145 U.S. 317, 330 (1892).
50
United States v. Kagama, 118 U.S. 375, 378–80 (1886).
51
Cty. of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985).
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property rights and sovereignty are preserved unless Congress’s intent to
the contract is clear and unambiguous.”52 These canons have been applied
by the courts over the ensuing decades to protect tribal rights from
infringement by other sovereigns and individuals.53 Ultimately, the Court
has broadly applied the canons of construction and has only declined to
apply the canons where such application would be inconsistent with the
purposes of the relationship between Congress and the tribe(s) at issue.54
Tribes have often turned to their treaties with the United States as a
way of protecting valuable rights. As demonstrated below in the
examination of how tribes have successfully invoked treaty rights to
protect against development projects seen as being adverse to tribal
interests,55 it is clear that the protection of tribal fishing rights is of
paramount importance to many tribes. Because the rights acknowledged in
treaties were intended to be permanent rights,56 treaties can be particularly
powerful tools in protecting natural resources, which are often
compromised when energy infrastructure fails. Treaty rights are, in many
cases, intimately connected to the cultural survival of tribes.57 For example,
the Swinomish Indian Tribal Community successfully asserted its treaty
rights to fish, a “cultural keystone” for the Tribe, in the 1970s.58 The U.S.
Supreme Court and other federal courts have consistently upheld the right
of tribes to fish at their usual and accustomed places, as the right is “not
much less necessary to the existence of Indians than the atmosphere they
52
See COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 2012, supra note 17, § 2.02 (citations
omitted). At least one author, however, has suggested that the canons may be condensed into a single
rule, as “[i]n practice, the apparent multiplicity of ‘Indian canons’ is ultimately reducible to the single
rule of construction, often emphasized by the Supreme Court, that Indian treaties should be interpreted
from the perspective of the signatory tribe.” Indian Canon Originalism, supra note 36, at 1104.
53
Heinecke, supra note 37, at 1026–29. The courts have generally declined to apply the canons
of construction if it is determined that there would be no benefit to the tribe(s) involved. Id. at 1029.
54
Id. But cf. Indian Canon Originalism, supra note 36, at 1103 (“Federal courts continue to use
the Indian canon today, although some commentators worry that it has degraded from a strong
preference in favor of the tribe into a weak end-of-the-game tiebreaker. Indeed, the Supreme Court
recently suggested that the Indian canon is not a mandatory rule, but is instead merely a guide that need
not be conclusive.” (footnotes and internal quotation marks omitted)); Montana v. United States, 450
U.S. 544 (1981) (refusing to apply the Indian Canons of Construction when interpreting a tribal treaty
at issue).
55
See infra note 154 and accompanying text (highlighting one instance where the tribes prevented
construction of a terminal using uncontroverted evidence that it would be detrimental to tribal
interests).
56
Wilkinson & Volkman, supra note 30, at 602. For example, U.S. Senator Sam Houston
described the perpetual nature of treaties in the following way: “As long as water flows, or grass grows
upon the earth, or the sun rises to show your pathway, or you kindle your camp fires, so long shall you
be protected by [the federal government], and never again be removed from your present habitations.”
Id. (quoting CONG. GLOBE, 33d Cong., 1st Sess. 202 (1854)).
57
Tsosie, supra note 11, at 316 17 (explaining how the rights, such as usufructuary rights,
protected by many treaties are intimately connected to the culture and traditions of tribes; tribes in the
Pacific Northwest and Great Lakes, where fish play a large role in the culture and economy of tribes,
often protected their access to fish in their treaties with the United States).
58
SWINOMISH INDIAN TRIBAL CMTY., SWINOMISH CLIMATE CHANGE INITIATIVE: CLIMATE
ADAPTATION ACTION PLAN 10 (2010).
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59

breathe[].” This right to take fish is a property right protected by the Fifth
Amendment of the U.S. Constitution.60 This right to take fish at usual and
accustomed places includes the right to cross private property to access
those areas, and, as a result, a servitude is imposed on these lands.61
Additionally, tribal treaty fishing rights include the right to protect
fisheries from actions that may imperil their survival, seeing as a
“fundamental prerequisite to exercising the right to take fish is the
existence of fish to be taken.”62 Courts have further found that the
environment cannot be so degraded as to threaten fish or make the
consumption of fish a threat to human health.63
Historically, federal courts have interpreted treaties in expansive and
progressive ways given the time of such decisions. For example, in 1974, a
federal district court determined that tribal treaties provided for a reserved
right of tribes to be co-managers of fisheries along with the states, despite
the fact that the treaties involved did not explicitly reference such a right to
co-management.64 While these decisions are well-established and respected
today, they were groundbreaking and novel in their time. These decisions
and others demonstrate the capacity for federal courts to interpret treaties
in broad ways to protect tribal resources, which is consistent with the treaty
canons of construction mentioned above. Moreover, such decisions
demonstrate federal courts’ willingness to demand specific action from the
federal government on the basis of implicit treaty provisions.
The recent decision of the U.S. Supreme Court in Washington v.
United States65 demonstrates the strength and utility of tribal treaties in
protecting cultural and natural resources important to tribes. In
Washington, the United States (on behalf of several tribes) and tribes
brought an action alleging that the barrier culverts built and maintained by
the State of Washington violated tribal treaties because they prevented
salmon from returning to spawning grounds in the sea, prevented smolt
from moving out to sea, and prevented young salmon from moving freely

59
Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 680
(1979) (quoting United States v. Winans, 198 U.S. 371, 381 (1905)).
60
Muckleshoot Indian Tribe v. U.S. Army Corps of Eng’rs, 698 F. Supp. 1504, 1510 (W.D.
Wash. 1988) (citing Menominee Tribe of Indians v. United States, 391 U.S. 404, 411–12 n.12 (1968)).
61
Winans, 198 U.S. at 381.
62
United States v. Washington, 506 F. Supp. 187, 203 (W.D. Wash. 1980); see also Wash. State
Commercial Passenger Fishing Vessel Ass’n, 443 U.S. at 679 (explaining that tribes with treaty
reserved fishing rights are entitled to something more tangible than “merely the chance . . . occasionally
to dip their nets into the territorial waters”).
63
United States v. Washington, 20 F. Supp. 3d 986, 1021 (W.D. Wash. 2013); see also Kittitas
Reclamation Dist. v. Sunnyside Valley Irrigation Dist., 763 F.2d 1032, 1034 35 (9th Cir. 1985)
(holding that a tribe’s fishing right can be protected by enjoining a water withdrawal that would imperil
fish eggs that have not yet hatched).
64
United States v. Washington, 384 F. Supp. 312, 339–40 (W.D. Wash. 1974).
65
138 S. Ct. 1832 (2018) (No. 17-269) (Justice Kennedy took no part in the decision).
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in a way to avoid predators. In the proceedings below in relevant part, the
U.S. Court of Appeals for the Ninth Circuit held that treaties required that
fish be available to the tribes and that the State of Washington had violated
the tribal treaty rights by constructing the culverts in such a way as to
threaten the survival of the fish the tribes relied upon.67 The court
explained that “[t]he Indians reasonably understood Governor Stevens
[who negotiated the treaty] to promise not only that they would have
access to their usual and accustomed fishing places, but also that there
would be fish sufficient to sustain them.”68 This conclusion was consistent
with the court’s understanding that “[w]e have long construed treaties
between the United States and Indian tribes in favor of the Indians.”69 An
equally divided U.S. Supreme Court affirmed the Ninth Circuit’s decision
in June 2018.70 The tribes’ and United States’ recent success in this case
confirms that tribal treaties continue to be viable legal tools to protect
cultural and natural resources of importance to tribes. This conclusion is
further buttressed by the fact that in 2019 the Court found in favor of tribal
treaty interests in two tribal treaty rights cases—Washington State
Department of Licensing v. Cougar Den, Inc.,71 upholding a tribally owned
entity’s right to travel without incurring taxes from the State of Washington,
and Herrera v. Wyoming,72 upholding the right of a citizen of the Crow Tribe
to hunt in contravention of the State of Wyoming’s hunting regulations.
Admittedly, courts’ interpretations of treaties have not been uniform
nor followed one specific test.73 Nonetheless, treaties still constitute the
“supreme law of the land,”74 and they have occasionally been found to
provide rights of action for equitable relief against non-contracting
parties.75 Ultimately, some scholars have concluded: “Indians fought hard,
bargained extensively, and made major concessions in return for such
rights. Treaties can, therefore, properly be regarded as negotiated contracts
of a high order.”76 It is therefore appropriate that courts should continue to
give such hard-fought-for rights effect.

66

United States v. Washington, 853 F.3d 946, 954 (9th Cir. 2017).
Id. at 966.
68
Id. at 964.
69
Id. at 963.
70
Washington, 138 S. Ct. at 1833.
71
139 S. Ct. 1000, 1014 (2019).
72
139 S. Ct. 1686, 1700 (2019).
73
Wilkinson & Volkman, supra note 30, at 608 (explaining the ad hoc federal precedent on how
to interpret treaties).
74
Breard v. Greene, 523 U.S. 371, 376 (1998) (per curiam).
75
See United States v. Winans, 198 U.S. 371, 377 (1905) (noting that the Indians of the Yakima
Nation brought suit against the State of Washington to enjoin obstruction of fishing rights and
privileges claimed under an 1859 treaty made between the Indians and the United States).
76
Wilkinson & Volkman, supra note 30, at 603 (footnote omitted).
67
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II. CASE STUDIES: TERMINALS AND PIPELINES THREATENING TRIBAL
TREATY RIGHTS
The previous section established the importance of treaties to both
tribes and the federal government in helping to define the law applicable to
tribes. Further, because treaties often protect usufructuary rights related to
the use of natural resources, such as water and fish, they can be directly
implicated by energy-related development threatening such resources.77
Although other sources of law apply to tribes, such as federal statutes of
general application78 and energy infrastructure development, tribes
regularly turn to their treaty rights when trying to impact energy
development.79 This Section therefore examines several instances where
tribes have done exactly that—asserted treaty rights in efforts to redirect or
halt energy infrastructure development. Ultimately, the Section
demonstrates the continued utility of legal arguments based on tribal treaty
rights. In the terminal context, terminal projects have been halted solely
based on arguments that the project would interfere with tribal treaty
rights. And, in the pipeline context, tribes have had more limited success
when combining tribal treaty rights with other legal claims, such as claims
based on the National Environmental Policy Act.
A. Terminals
The Pacific Northwest has seen an increase in terminal construction
the past several years. Because of increased availability of cheap natural
gas, there has been a decrease in the demand for coal within the United
States.80 As a result, coal companies are increasingly looking to ship coal
to Asia,81 which, in turn, gives rise to desires to develop coal terminals82
along the Western coast of the United States. As Michael Blumm and
Jeffrey Litwak explain: “In 2016, U.S. coal production reached its lowest
level since 1979 . . . . Close to a third of all U.S. coal exports went to Asian
77
See supra text accompanying notes 55–64 (providing an example of usufructuary rights, the
tribal treaty fishing rights that relate to the use of fish and water and include the right to protect
fisheries from actions that could jeopardize their survival).
78
Fed. Power Comm’n v. Tuscarora Indian Nation, 362 U.S. 99, 120–21 (1960) (holding that
general acts of Congress apply to tribes, unless there is a clear expression to the contrary).
79
See supra note 55 and accompanying text (stating that tribes have frequently turned to their
treaties “as a way of protecting valuable rights”).
80
Michael C. Blumm & Jeffrey B. Litwak, Democratizing Treaty Fishing Rights: Denying FossilFuel Exports in the Pacific Northwest, 30 COLO. NAT. RESOURCES, ENERGY & ENVTL. L. REV. 1, 16
(2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3235798.
81
Richard Allan, Two Pacific Northwest Coal Terminal Proposals Founder on Shoals of Tribal
Fishing Rights, MARTEN L. (June 9, 2016), https://www.martenlaw.com/newsletter/20160609-pnwcoal-terminals-tribal-fishing-rights.
82
The term “coal terminal” refers to infrastructure at a port that is used for the unloading, storage,
handling,
and
loading
of
coal.
Terminal
Handbook,
WICET,
http://www.wicet.com.au/irm/company/showpage.aspx?CategoryId=190&CPID=1389&InstanceVersio
nNumber=0 (last visited Dec. 19, 2018).
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markets in 2017, indicating a one-year rise in exports to Asia of over fifty
percent.”83 These proposed terminals have become “lightning rod[s] in the
debate over whether the Pacific Northwest should become a gateway for
exporting fossil fuels to Asia.”84 As a result, the past couple of years have
seen a marked increase in tribes mobilizing to block coal terminal
construction, especially in the Pacific Northwest,85 as demonstrated by the
case studies discussed below. As one commentator concluded, “tribal
fishing and treaty rights can be added to the substantial list of obstacles for
companies seeking to export coal from the Pacific Northwest.”86
Perhaps one of the strongest examples of tribal treaty rights playing a
significant role in the halting of a terminal project is the Gateway Pacific
Coal Terminal (Gateway), where the Army Corps of Engineers rested on
concerns about tribal treaty rights in deciding to reject the proposed
facility.87 The original proposal was for the construction of a terminal near
Ferndale, Washington (Cherry Point)88 and “would consist of a three-berth,
deep-water wharf, rail facilities, commodity storage areas, material
handling equipment, and other required bulk handling infrastructure.”89
The proposed terminal had a maximum capacity of fifty-four million
metric tons and would have been used for dry goods, but mainly used to
store coal.90 If it had been constructed, the Gateway project would have
sent U.S. coal to address increasing demand in South Korea, Japan, and
Taiwan.91 Interestingly, the Crow Tribe of Montana joined as a potential
partner in the project. The Tribe possessed an option to secure five percent
ownership from Cloud Peak Energy, which owned forty-nine percent of
the project.92 In order to be constructed, the Gateway project needed the
Army Corps to approve permits under Section 404 of the Clean Water Act
and Section 10 of the Rivers and Harbors Act.93 The project location is
83

See Blumm & Litwak, supra note 80, at 16 (footnote omitted).
Phuong Le, Feds Deciding if Washington Coal-Export Project Violates Tribal Rights,
SPOKESMAN-REV. (Apr. 24, 2016, 9:29 PM), http://www.spokesman.com/stories/2016/apr/24/fedsdeciding-if-washington-coal-export-project-vi/.
85
See Allan, supra note 81 (describing how tribes have taken action to block coal terminal
construction of the Gateway Pacific Terminal and the Morrow Pacific Project).
86
Id.
87
Allan, supra note 81.
88
Ctr. for Media & Democracy, Gateway Pacific Terminal, SOURCEWATCH,
https://www.sourcewatch.org/index.php/Gateway_Pacific_Terminal (last visited Oct. 22, 2018).
89
Allan, supra note 81.
90
Id.; Ctr. for Media & Democracy, supra note 88; Le, supra note 84.
91
SSA Marine Welcomes the Crow Tribe and Cloud Peak Energy as Partners in the Gateway
Pacific Terminal, C LOUD PEAK ENERGY (Aug. 3, 2015), https://investor.cloudpeakenergy.com/pressrelease/announcements/ssa-marine-welcomes-crow-tribe-and-cloud-peak-energy-partners-gateway-pa.
92
Id. The Chairman of the Crow Tribe’s Executive Branch explained that “[t]his unique
opportunity is a continuation of our mutually beneficial relationship with Cloud Peak Energy and
further increases the potential for developing the Crow Tribe’s coal resources. Development of Tribal
coal will help diversify the Tribe’s long-term revenues and provide much needed, family-wage Tribal
jobs.” Id. (internal quotation marks omitted).
93
Allan, supra note 81.
84
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approximately twelve miles away from the Lummi Nation’s reservation,
and it is located within the adjudicated usual and accustomed fishing
grounds for the Nation.94
On January 5, 2015, the Lummi Nation sent a letter to the Army Corps
of Engineers asking that the Corps reject the permits requested for the
Gateway project “based, inter alia, on the project’s adverse impact on the
treaty rights of the Lummi Nation.”95 The Nation explained that “the
proposed project location is within an especially rich and fertile marine
environment that serves as important habitat for a number of forage fish,
finfish, and shellfish . . . that are inextricably linked to the Lummi
Schelangen (‘Way of Life’).”96 The Lummi Nation entered into a treaty
with the United States in 1855, which allowed it and its members to
continue to fish at “usual and accustomed” places.97 The Lummi Nation’s
letter was particularly powerful, as it directly called on the Army Corps of
Engineers to deny the requested permit seeing as the proposed project
directly impacted the Tribe’s adjudicated usual and accustomed places for
fishing.98 Because the impacts of the project could not be mitigated, the
Nation asserted that permit denial was appropriate.99 The Nation released
its letter after a report found that the Gateway project would increase
fishing disruption at the proposed site by seventy-six percent.100
The Nation cited to the district court’s decision in Northwest Sea
Farms v. U.S. Army Corps of Engineers to support its assertion that the
Corps was duty bound to reject permit proposals for projects threatening
tribal fishing rights.101 In Northwest Sea Farms, a fish farm operator
appealed the Corps’ denial of a permit for a proposed project to farm fish
94

Id.
Letter from Tim Ballew II, Chair, Lummi Indian Bus. Council, to Colonel John G. Buck,
Seattle
Dist.
Commander,
U.S.
Army
Corps
of
Eng’rs
(Jan.
5,
2015),
http://www.documentcloud.org/documents/1390292-lummi-letter-to-army-corps-1-5-15.html.
The
letter goes on to explain that “[t]he proposed project will impact this significant treaty harvesting
location and will significantly limit the ability of tribal members to exercise their treaty rights.” Id. This
letter was one of many instances of communication between the Nation and Army Corps. E.g., Letter
from Colonel John G. Buck, Corps of Eng’rs, to Skip Sahlin, Pac. Int’l Holdings, LLC (May 9, 2016)
(illustrating a communication between the Nation and the Army Corps).
96
Letter from Tim Ballew II, supra note 95.
97
Le, supra note 84 (internal quotation marks omitted).
98
See Letter from Tim Ballew II, supra note 95 (“We are requesting that the U.S. Army Corps of
Engineers (Corps) take immediate action and deny the permit application . . . .”); Kari Neumeyer,
Lummi Formally Asks Army Corps to Halt Coal Terminal, NW. INDIAN FISHERIES COMMISSION (Jan. 6,
2015), https://nwifc.org/lummi-formally-asks-army-corps-halt-coal-terminal/ (“The Lummi Nation has
written a formal letter urging the U.S. Army Corps of Engineers to reject the permit to build the
Gateway Pacific Terminal at Cherry Point.”).
99
See Le, supra note 84 (“The tribe last year asked federal regulators to deny permits for the
project, saying it would interfere with the tribe’s treaty-reserved fishing rights.”).
100
See Neumeyer, supra note 98 (“The analysis predicts that GPT would increase the Lummi
fishing disruption by 76 percent . . . .”).
101
See Letter from Tim Ballew II, supra note 95 (“As part of the permitting process for this
project, the Corps is required to ensure that the Nation’s treaty rights are not abrogated or impinged
upon.” (citing Nw. Sea Farms v. U.S. Army Corps of Eng’rs, 931 F. Supp. 1515 (W.D. Wash. 1996)).
95
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within the usual and accustomed fishing grounds of the Lummi Nation.102
The district court upheld the Corps’ decision to deny the permit application
because the proposed project impaired the Nation’s treaty fishing rights.103
In reaching its decision, the court explained that “[i]n carrying out its
fiduciary duty, it is the government’s, and subsequently the Corps’,
responsibility to ensure that Indian treaty rights are given full effect.”104
Further, “the Court concludes that the Corps owes a fiduciary duty to
ensure that the Lummi Nation’s treaty rights are not abrogated or impinged
upon absent an act of Congress.”105 The decision therefore offers strong
support for the Nation’s position that the Corps needed to reject the permit
application. Last, as demonstrated by this decision, it is not uncommon for
the Army Corps to deny permits on the basis of their impacts to tribal
treaty rights.106
In addition to concerns about the impact of the Gateway project on
treaty fishing rights, the Nation also expressed concerns about the impact
of the project on areas of cultural significance, explaining that “the Lummi
Nation has a sacred obligation to protect Xwe’chi’eXen based on the area’s
cultural and spiritual significance.”107 Along with the Nation’s
responsibility for such sites, the Nation asserted that the Army Corps
similarly had a duty under the National Historical Preservation Act to
assess the impacts of the proposed projects on areas of cultural
importance.108
In reaching its decision, the Corps explained that the appropriate
standard to apply was whether the proposed project would have more than
a de minimis impact on the Nation’s tribal treaty rights.109 Ultimately,
because the Corps determined that the Gateway project would have more
than a de minimis impact on tribal treaty fishing rights, it denied the permit
102

Nw. Sea Farms, 931 F. Supp. at 1515.
Id.
104
Id. at 1520.
105
Id.
106
See Le, supra note 84 (“If the federal agency denies the permit on the grounds of fishing
rights, it wouldn’t be the first time.”).
107
Letter from Tim Ballew II, supra note 95.
108
Id. But see THE GLOSTEN ASSOCS., INC., GATEWAY PACIFIC TERMINAL VESSEL TRAFFIC AND
RISK ASSESSMENT STUDY, TASK 16: IMPACT ON LUMMI CULTURAL PROPERTIES iii, 5–6 (2012),
http://coaltrainfacts.org/docs/Task-16-Impact-of-GPT-Vessels-on-Lummi-Cultural-PropertiesReport.pdf (stating that Glosten, a contractor for Pacific International Terminals, studied various
impacts on Lummi cultural properties and found minimal impacts).
109
See Allan, supra note 81 (“[T]he Corps identified the relevant standard as whether there is a
‘greater than de minimis’ impact to either the U&A [usual and accustomed] treaty right to access
fishing areas or the right to take fish: ‘If the impact to either is greater than de minimis, in other words
the impact is legally significant, the Corps would be required to deny the permit because only Congress
can abrogate a treaty right.’” (quoting Memorandum for Record, Application: NWS-2008-260, U.S.
ARMY
CORPS
OF
ENGINEERS
(May
9,
2016),
http://www.nws.usace.army.mil/Portals/27/docs/regulatory/NewsUpdates/160509MFRUADeMinimisD
etermination.pdf)).
103
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110

applications. “The Corps noted that it has a ‘fiduciary duty to take treaty
rights into consideration in making its permit decision.’”111 The Corps
determined that the proposed Gateway project would impair the Lummi
Nation’s treaty rights in three ways: (1) “[i]mpairing and eliminating part
of their U&A [usual and accustomed areas] fishing and crabbing area”;112
(2) “[i]mpairing and eliminating the time and manner in which the Tribe
can fish in their U&A”;113 and (3) “[i]mpairing and eliminating potential
future herring fishing at the site.”114 Further, the Corps found that its
obligation to protect treaty rights was independent of the process under the
National Environmental Policy Act.115 Even if the Lummi Nation were to
cease its objections to the proposed project, the Corps indicated that other
tribes had similarly expressed concerns that had not yet been evaluated.116
Following the Corps’ permit denial, the developers of the Gateway project
withdrew their local permit applications.117
In response to the Army Corps decision, Tim Ballew II, Chairman of
the Lummi Indian Business Council, stated:
Because of this decision, the water we rely on to feed our
families, for our ceremonies, and for commercial purposes
remains protected. But this is more than a victory for our
people; it’s a victory for treaty rights.
Treaty rights shape our region and nation. As tribes across
the United States face pressures from development and
resource extraction, we’ll continue to see tribes lead the fight
to defend their treaty rights and protect and manage their
lands and waters for future generations.

110
Allan, supra note 81. Interestingly, the Corps’ decision “marks the first time that a coal export
facility has been rejected based on its negative impacts to the treaty rights of a tribal nation.” Army
Corps Denies Coal Export Permits and Upholds Lummi Nation Treaty Rights, FRIENDS EARTH,
http://foe.org/news/2016-05-army-corps-denies-coal-export-permits-and-upholds-lummi-nation-treatyrights/ (last visited Dec. 31, 2018).
111
Allan, supra note 81 (quoting Memorandum for Record, Application: NWS-2008-260, supra
note 109, at 20).
112
Memorandum for Record, Application: NWS-2008-260, supra note 109, at 31.
113
Id.
114
Id. at 32.
115
Letter from Colonel John G. Buck, Seattle Dist. Commander of the U.S. Army Corps of
Eng’rs,
to
Skip
Sahlin,
Pac.
Int’l
Holdings,
LLC,
(May
9,
2016),
http://www.nws.usace.army.mil/Portals/27/docs/regulatory/NewsUpdates/GPT%20denial%20letter%2
0-%209%20May%202016.pdf.
116
Id.; Allan, supra note 81 (citations omitted).
117
Associated Press, Coal-Export Terminal Backers Pull Local Permits at Cherry Point, KOMO
NEWS (Feb. 9, 2017), https://komonews.com/news/local/coal-export-terminal-backers-pull-localpermits-at-cherry-point.
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The impact of a coal terminal on our treaty fishing rights
would be severe, irreparable and impossible to mitigate.118
Although not examples where decisions were made solely on tribal
treaty rights, the three following examples present situations where tribal
treaty rights were part of several legal arguments considered in regard to
the proposed coal terminal. Litigation is ongoing regarding construction of
a coal terminal by Millennium Bulk Terminals (Millennium), which was
proposed for construction at Longview, Washington.119 If the proposal is
ultimately approved, the terminal could be used to ship coal originating in
the Powder River Basin of Montana and Wyoming to Asia.120 “At full
buildout, the terminal would export up to 44 million metric tons of coal per
year.”121 Millennium is enmeshed in numerous legal challenges at the time
of writing, and the future of the Longview project is uncertain.122 Even so,
tribes played a key role in efforts to halt the terminal. During the comment
period on the draft environmental impact statement (EIS) for the
Millennium project, tribes submitted comments123 detailing how the
proposed facility would impact tribal treaty rights. The Confederated
Tribes of the Umatilla Indian Reservation asserted that the increased rail
traffic from the facility would “result in additional air pollution from dust
and train exhaust, greater risk of derailments and spills, and magnified
dangers to tribal members accessing fishing sites along the river.”124
Because of these impacts, tribal treaty rights would be endangered, and the
118
Press Release, Lummi Nation, Lummi Nation Responds to U.S. Army Corps’ Decision on
Gateway
Pacific
Coal
Terminal
(May
9,
2016),
https://www.columbiariverkeeper.org/sites/default/files/2016/05/FOR-IMMEDIATE-RELEASE.pdf.
119
Zack Hale, Judge Allows Federal Lawsuit Over Millennium Coal Terminal to Proceed,
TDN.COM (May 31, 2018), https://tdn.com/news/local/judge-allows-federal-lawsuit-over-millenniumcoal-terminal-to-proceed/article_46225f62-5cc4-5c61-b39b-2067a90f7080.html.
120
Id. The Powder River Basin “produces about 40 percent of all coal mined in the United
States.” Id.
121
Id.
122
See Zack Hale, County, Millennium Appeal State Board’s Ruling on Coal Terminal Permits,
TDN.COM (May 23, 2018), https://tdn.com/news/local/county-millennium-appeal-state-board-s-rulingon-coal-terminal/article_d9f0850d-49bc-5f9b-857d-826661beb0d8.html (discussing litigation between
Millennium Bulk Terminals and Cowlitz County regarding a proposed coal terminal in Longview);
Rose Lundy, Millennium Water Quality Permit Denial Upheld, TDN.COM (Aug. 16, 2018),
https://tdn.com/news/local/millennium-water-quality-permit-denial-upheld/article_157e7825-819f5038-b27d-21c5cae5a48e.html (stating that the company “has been in a permitting battle for six years
and is currently tied up in many state and federal legal challenges”).
123
See MILLENNIUM BULK TERMINALS-LONGVIEW NEPA/SEPA ENVTL. IMPACT STATEMENTS,
https://www.millenniumbulkeiswa.gov/sepa-comment-archive.html (last visited Feb. 1, 2019)
(providing copies of public comments submitted, including those by the Columbia River Inter-Tribal
Fish Commission, Swinomish Indian Tribal Community, and Upper Columbia United Tribes, among
others).
124
Letter from Eric Quaempts, Dir., Dep’t of Natural Res. at Confederated Tribes of the Umatilla
Indian Reservation, to Sally Toteff, Diane Butorac, Wash. Dep’t of Ecology, and Elaine Placido,
Cowlitz
Cty.
Bldg.
&
Planning
Dep’t
(June
13,
2016),
https://www.millenniumbulkeiswa.gov/assets/05-volume-iv-appendix-tribes2.pdf.
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Tribes argued that the Draft EIS failed to consider these impacts. In its
comments on the Draft EIS, the Columbia River Inter-Tribal Fish
Commission raised similar concerns. The Commission argued that the
Draft EIS was inadequate as it failed to consider the impacts of coal dust,
train strikes, vessel impacts to the Columbia River estuary, air and water
quality, thermal pollution, ballast water discharge, wake stranding of fish,
shoreline erosion, among other impacts; impacts that directly threaten
tribal treaty rights.126 Further, the Commission emphasized that the impacts
of Millennium would fall upon “those with the least amount to gain.”127
The Final EIS took these and other comments into consideration, finding
that the Millennium proposal would lead to significant indirect effects to
tribal treaty rights, including indirect effects from construction and
operations, including access to fishing areas and adverse impacts to fish
habitat and fish themselves.128
Another proposed project raising concerns related to tribal treaty rights
was the Coyote Island Terminal (Coyote Island). The proposed project
called for Coyote Island to be constructed in Boardman, Oregon, in order
to facilitate coal storage and barge loading.129 The coal would ultimately be
transloaded to Asia.130 During the first stage of the proposal, 3.5 million
metric tons of coal would be stored at the facility, and, after the second
stage of the proposal, a total of 8 million metric tons would be stored.131
The proposed project would have also resulted in the movement of “unit
trains of coal to the port from the Powder River Basin of Montana and
Wyoming.”132 The typical coal train, carrying 100 to 120 cars of coal,
125

Id.
Letter from Babtist Paul Lumley, Exec. Dir., Columbia River Inter-Tribal Fish Comm’n,
regarding Comments on Draft SEPA Environmental Impact Statement for the Millennium Bulk
Terminals-Longview Coal Terminal (June 13, 2016), https://www.millenniumbulkeiswa.gov/assets/05volume-iv-appendix-tribes2.pdf.
127
Id.
128
COWLITZ CTY. & WASH. STATE DEP’T OF ECOLOGY, MILLENNIUM BULK TERMINALS –
LONGVIEW, FINAL SEPA ENVIRONMENTAL IMPACT STATEMENT 3.5-14–3.5-15 (2017),
https://www.millenniumbulkeiswa.gov/assets/section_3-5_tribal_resources2.pdf. Failure to consider
tribal treaty rights in an EIS can prove to be a very costly mistake for these energy infrastructure
projects. As explained in this example, the Tribes were ultimately successful in their push to have tribal
treaty rights included in the EIS. This failure likely resulted in the final EIS being delayed for a period
of months to years. Similarly, in the Dakota Access pipeline example discussed below, the federal court
ultimately determined that the Corps failed to meet the requirements of NEPA by not considering the
impacts of the pipeline on tribal treaty rights. See infra Part II.B.3. While this line of argument (i.e. that
tribal treaty rights should be considered in Environmental Assessments and EISs) does not necessarily
stop a project, it can significantly delay a project so that it is no longer economically feasible to pursue
the project. Jeanette Wolfley, Mni Wiconi, Tribal Sovereignty, and Treaty Rights: Lessons from the
Dakota Access Pipeline, in ENERGY JUSTICE: US AND INTERNATIONAL PERSPECTIVES 161–65 (Edward
Elgar et al. eds., 2018).
129
Ctr. for Media & Democracy, Coyote Island Terminal, SOURCEWATCH,
https://www.sourcewatch.org/index.php/Coyote_Island_Terminal (last visited Oct. 22, 2018).
130
Id.
131
Id.
132
Id.
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133

would stretch a mile long. The Coyote Island Terminal LLC submitted a
joint permit application to the Oregon Department of State Lands (ODSL),
which was denied on August 18, 2014.134 The ODSL needed to approve the
permit application under Oregon law governing the remove/fill of waters
of the State.135 In its Findings and Order supporting the permit denial, the
ODSL found that the proposed project would have impacts on a “small but
important long-standing fishery” utilized by Tribes.136 Following the
permit denial, Coyote Terminal and Port Morrow timely appealed, and the
Office of Administrative Hearing gave limited party status137 to several
interested parties, including the Yakama Nation, Confederated Tribes of
the Umatilla Reservation, the Nez Perce Tribe, and the Confederated
Tribes of the Warm Springs Reservation.138 The Tribes objected to the
proposal on the ground that it would interfere with tribal treaty rights,
specifically fishing rights.139 Ultimately, in part due to the finding about
the impacts to the fishery,140 a consent agreement was entered into between
the parties and those with limited party status, the effect of which was to
withdraw the permit application while at the same time the ODSL
withdrew the finding of its permit denial.141

133

Id.
Consent Agreement & Final Order at 1, Coyote Island Terminal, LLC, OAH Case No.
1403883 and OAH Case No.: 1403884 (Or. Dep’t of State Lands Nov. 10, 2016),
https://earthjustice.org/sites/default/files/files/DSLs-11.10.16-Notice-of-Withdrawal.pdf.
135
Allan, supra note 81.
136
Consent Agreement & Final Order, supra note 134, at 2; see also Allan, supra note 81
(“Through public comments and the Department’s requests for clarifying information, several tribal
interests provided comment and affidavits containing historical information, descriptions, mapping,
photographs and a video that support that there is important commercial, subsistence and cultural
fishing uses by tribal fishers of Waters of the State . . . . The Department finds and concludes that the
evidence supporting that there is a small but important long-standing fishery at the project site is more
persuasive than the evidence submitted by the applicant regarding fishing at the project site.” (citing
Findings & Order at 16, Application No. 49123-RF (Or. Dep’t of State Lands Aug. 18, 2014)); George
Plaven, Boardman Coal Dock Dead in the Water, E. OREGONIAN (Nov. 10, 2016),
https://www.eastoregonian.com/news/local/boardman-coal-dock-dead-in-the-water/article_b6b0afec4e7c-538c-adac-7b43fd182e91.html (reporting on the permit denial). ODSL also considered Coyote
Island’s failure to prepare an adequate mitigation plan in denying the permit application. Judge: No
Constitutional Problem in Oregon’s Denial of Columbia River Coal Export Terminal, EARTHJUSTICE
(Aug. 12, 2016), https://earthjustice.org/news/press/2016/judge-no-constitutional-problem-in-oregon-sdenial-of-columbia-river-coal-export-terminal.
137
See Allan, supra note 81 (“‘Limited party’ status in this context means that the parties are
limited to addressing the issues raised by the applicant and the Port in their Requests for Hearing.”).
138
Id.
139
Plaven, supra note 136.
140
Technically, the decision is based on Oregon law, as the ODSL determined that it could not
make the requisite finding that the proposed project is “consistent with the protection, conservation and
best use of the water resources of this state.” Allan, supra note 81. However, the finding regarding the
tribal fishery played a large role in its final determination, showing how tribal treaty rights can intersect
with other sources of law.
141
See Plaven, supra note 136 (“Essentially, it wipes the slate clean for the port to pursue other
project [sic] at the site, without setting a legal precedent for future development.”).
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The construction of terminals in the Pacific Northwest, however, is not
limited to the construction of coal terminals. Oil terminals are also being
constructed, and an example of this trend is the Tesoro Savage Oil
Terminal (Tesoro). If it had been approved, Tesoro would have been the
largest oil shipping terminal in the Northwest.142 Tesoro was a proposed
joint venture between Tesoro Refining & Marketing Company LLC, a
subsidiary of Tesoro Corporation, and Savage Companies to develop and
operate a new 360,000 barrel-per-day crude-by-rail uploading and marine
loading facility at the Port of Vancouver, Washington.143 The proposed
project would have brought in up to four additional train units a day, which
would contain up to one hundred cars filled with crude oil144 and were
anticipated to be approximately 1.5 miles long.145 The facility was initially
expected to be operational in 2014 and would have represented an
approximate investment of seventy-five to one hundred million dollars.146
The Facility’s principal purpose was “to provide North American crude oil
to U.S. refineries to offset or replace declining Alaska North Slope crude
reserves, California crude production, and more expensive foreign crudeoil imports.”147 In order to construct the proposed facility, Tesoro Savage
needed a site certification and air permit from the State of Washington.148
Although approval for such facilities ultimately lies with the Governor, the
Energy Facility Site Evaluation Council was the administrative agency
created to investigate and report its recommendation on whether the
requests should be approved.149 Accordingly, the Council engaged in a
lengthy administrative process to review Tesoro Savage’s proposed
project.
Several Tribes petitioned to intervene in the consideration of Tesoro’s
application for the permit by the State of Washington’s Energy Facility
Site Evaluation Council (EFSEC).150 The Confederated Tribes of the
142
Eric Florip, Tesoro-Savage: Opposition to Vancouver Oil Terminal Premature, OPB (Mar. 26,
2014), https://www.opb.org/news/article/tesoro-savage-opposition-to-vancouver-oil-terminal/.
143
Energy Facility Site Evaluation Council, Tesoro Savage Vancouver Energy Project, ACCESS
WASH., https://www.efsec.wa.gov/Tesoro-Savage.html (last visited Jan. 29, 2019) [hereinafter Site
Evaluation].
144
Molly Solomon, How a Grassroots Effort in Vancouver Fought Big Oil — and Won, OPB
(Feb. 13, 2018), https://www.opb.org/news/article/vancouver-washington-oil-terminal-grassrootscommunity-oil-companies/.
145
Report to the Governor on Application No. 2013-01 at 5, Application No. 2013-01 (Dec. 19,
2017) [hereinafter Report to the Governor].
146
Site Evaluation, supra note 143. Some stated that the true cost of the proposed project was
actually closer to $210 million. Solomon, supra note 144.
147
Site Evaluation, supra note 143.
148
Report to the Governor, supra note 145, at 4, 7.
149
About EFSEC, ACCESS WASH., https://www.efsec.wa.gov/council.html (last visited Feb. 19,
2019).
150
Tribes Petition to Intervene in Vancouver’s Tesoro-Savage Oil Terminal Debate, COLUMBIA
RIVER INTER-TRIBAL FISH COMMISSION, https://www.critfc.org/blog/press/tribes-petition-to-intervenein-vancouvers-tesoro-savage-oil-terminal-debate/ (last visited Mar. 24, 2019).
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Umatilla Indian Reservation was one of the Tribes to seek intervention.151
Although the Tribe is located within Oregon, it owns almost 11,000 acres
within the State of Washington.152 In its petition for intervention, the Tribe
provided a detailed description of its concern regarding the impacts of the
proposed project. The Tribe explained its concern for the well-being of
both tribal members and the environment as a result of the oil tank cars
traveling through the Columbia River Gorge National Scenic Area, “where
tribal members have fished since time immemorial.”153 The Tribe went on
to explain that in its 1855 Treaty it reserved the right to take fish at its
usual and accustomed places, and the proposed project imperiled those
rights.154 To begin, the Tribe explained that thirteen different salmon or
steelhead stocks were already listed as either threatened or endangered
under the Endangered Species Act (ESA).155 Accordingly, given that many
fish stocks in the area of the proposed project are already imperiled, the
Tribe feared that further development along the lines proposed by the
Tesoro project would have disastrous impacts on the fish. The vessels
accompanying the proposed project would be in the Estuary, which is of
paramount importance for these threatened fish, and the Tribe explained
that these vessels would only further imperil the fish.156 Further, the Tribe
objected to the increased crude oil by rail traffic as against tribal interests
because the ecosystem and treaty resources would suffer catastrophic
damage from accidents, and spills and increased rail traffic would inhibit
access to fishing areas and endanger tribal members.157 This increased rail
traffic would also damage cultural and religious areas of importance for the
Tribe.158
The Confederated Tribes and Bands of the Yakama Nation was
another of the Tribes to petition to intervene. The Nation requested
intervention “to protect its Treaty-reserved rights, in addition to its inherent
and sovereign rights, and the rights of its members.”159 The Nation
requested intervention because of concerns that the proposed project would
directly threaten its citizens as well as its treaty rights, such as through
negative impacts to vegetation of cultural significance, fish of great
importance to the Nation, and air and water quality, and through climate

151

Id.
Petition for Intervention of the Confederated Tribes of the Umatilla Indian Reservation at 2, In
re Application No. 2013-01 (Feb. 27, 2015) (No. 15-001).
153
Id. at 1.
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Id. at 2–3.
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Id. at 4.
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Id. at 7.
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Id. at 8–12.
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Id. at 12–13.
159
Petition for Intervention [sic] of the Confederated Tribes and Bands of the Yakama Nation at
1, In re Application No. 2013-01 (Feb. 27, 2015) (No. 15-001).
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160

change. The Nation also expressed concern that the proposed project
would “imperil historic and cultural resources, including Yakama Nation
cultural properties and sites along the transportation corridor.”161
In addition to the request from Tribes to intervene, the Columbia River
Inter-Tribal Fish Commission (CRITFC) also petitioned to intervene in the
Energy Facility Site Evaluation Council’s consideration of the Tesoro
permit. CRITFC was created by the four treaty tribes of the Columbia
River in 1977 and is “charged by its member tribes to provide coordination
services, technical expertise and legal support in regional, national, and
international efforts to ensure that treaty fishing rights and fishery
resources are conserved and protected.”162 CRITFC petitioned to intervene
in the application consideration, as “[t]he project poses significant risks to
riverine resources, including fish and water quality.”163 In its petition to
intervene, CRITFC explained that it had concerns regarding the ability of
tribal fisherpersons to access treaty fishing areas in addition to potential
adverse impacts to the fisheries and water quality.164 Ultimately, CRITFC
concluded that the proposed project would present a high risk of great
damage to the Columbia River basin and to those that rely on it.165
Tesoro Savage responded to the issues raised in response to its
application. In relevant part, it argued that the proposed terminal and its
operation would not interfere with tribal treaty rights for a couple of
reasons. First, it asserted that the proposed terminal was located
downstream from tribal fishing usual and accustomed places and, as a
result, would not interfere with these rights.166 Second, Tesoro Savage
argued that if the Tribes persisted in their assertion that their tribal treaty
fishing rights extended beyond this area upstream from the proposed
project, then they needed to adjudicate those rights in federal court and not
in front of the administrative agency, as the EFSEC does not have the
authority to determine the scope of tribal treaty rights.167
Ultimately, the Energy Facility Site Evaluation Council did not find
Tesoro Savage’s response persuasive. In its report to the Governor released
on December 19, 2017, the Council unanimously recommended the Tesoro
project not be approved,168 as “Tesoro Savage has failed to meet its burden
of proving that the VEDT sited at the Port will produce a net benefit after
160

Id. at 2–3.
Id. at 3.
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Petition for Intervention of Columbia River Inter-Tribal Fish Commission at 1, In re
Application No. 2013-01 (Feb. 27, 2015) (No. 15-001).
163
Id. at 2.
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Id. at 3.
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Id. at 4.
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Applicant Tesoro Savage Petroleum Terminal LLC’s Post-Hearing Brief at 88, In re
Application No. 2013-01 (Feb. 27, 2015) (No. 15-001).
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Id. at 88–89.
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Report to the Governor, supra note 145, at 3.
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balancing the need for abundant energy at a reasonable cost with the
impact to the broad public interest.”169 In reaching this determination, the
Council considered tribal cultural and economic impacts. It recognized that
the proposed project could have long lasting and significant impacts on
tribal fishing rights.170 The Council noted that the tribal parties presented
largely unrebutted evidence that construction of the terminal would result
in the Tribes bearing an unusually high share of the “direct costs associated
with oil spills, train derailments and fires, damage to the natural
environment, and economic and social costs due to the impacts on their
fisheries and to their cultural interest.”171 In particular, the Council found
the proposed rail corridor particularly problematic given the number of
cultural sites in the area and the impacts of the increased rail traffic on
individuals crossing the tracks.172 The Council was also convinced that
increased vessels present as a result of the proposed project would
negatively impact water quality, aquatic life, and wetlands, which, in turn,
would negatively impact tribal fishing rights.173 Therefore, the project
proposed great risk to the Tribes, including to their fishing rights and
cultural sites, that could not be compensated with monetary damages.174
Based on the report from the Council, Governor Inslee concurred with
the unanimous recommendation to reject the Tesoro project application.175
In rejecting the application, Governor Inslee indicated that three issues in
the report were particularly troubling to him.176 Although he did not
specifically reference the potential impact to tribal treaty rights, he did
reference concern that the proposed project would negatively impact water
quality and fish without sufficient mitigation.177 In response to Governor
Inslee’s decision to not permit the Tesoro project, Tesoro Savage stated
that the decision set “an impossible standard for permitting new energy
facilities in the state” and that the rejection sent “a clear anti-development
message from state leadership that will have far-reaching negative impacts
for industries across Washington [S]tate.”178

169

Id. at 4.
Id. at 47.
Id. at 47–48.
172
Id. at 48–49.
173
Id. at 49.
174
Id.
175
Letter from Jay Inslee, Governor of Wash., to Kathleen Drew, Chair of the Energy Facility Site
Evaluation
Council
(Jan.
29,
2018),
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B. Pipelines
As with the development of coal terminals, the past several years have
seen a marked increase in the number of oil and natural gas pipelines being
proposed for construction or remodel throughout the United States.179 This
may be the result of significant growth in the areas of natural gas and oil.
“America surpassed Russia to become the world’s top producer of natural
gas in 2009 . . . . U.S. exports of crude oil and petroleum products have
more than doubled since 2010.”180 However, the development of energy
infrastructure projects “has not kept pace” with this rate of growth.181 As a
result, it perhaps comes without surprise that there would be an increased
demand for the development of oil and gas pipelines. This demand is
heightened by new technology which makes it increasingly cost effective
to remove natural resources through fracking.182 Because of this connection
between increased fracking and the resulting need for pipelines, many
activists are now challenging pipelines as part of their efforts to halt
fracking.183 As the discussion below identifies, tribes have also challenged
the increased development related to pipelines given concerns that such
development is potentially injurious to tribal treaty rights. Such claims, to
date, have had more limited success than those made in the context of
terminal projects, as no pipeline has been halted solely on the basis of
interference with tribal treaty rights. However, tribes have had success
combining their tribal treaty rights with other legal claims, such as claims
based on the National Environmental Policy Act.
1. Dakota Access Pipeline
In 2016, indigenous peoples and their supporters, the water protectors,
gathered in historic proportions near the Standing Rock Sioux Reservation
in North Dakota to protest the construction of the Dakota Access
Pipeline.184 The water protectors185 challenged the construction of the
179
An Industry on the Rise: Pipeline Experts Provide Market Outlook, N. AM. OIL & GAS
PIPELINES (June 4, 2018), https://napipelines.com/industry-rise-pipeline-market-outlook/.
180
Charles Hughes, America Needs More Pipelines, U.S. NEWS (July 20, 2017),
https://www.usnews.com/opinion/economic-intelligence/articles/2017-07-20/america-needs-morepipelines-to-transport-oil-and-gas-safely.
181
Id.
182
Susan Phillips, Pipeline: The New Battleground over Fracking, STATEIMPACT PA. (Apr. 2,
2015, 10:28 AM), https://stateimpact.npr.org/pennsylvania/2015/04/02/pipelines-the-new-battlegroundover-fracking/.
183
Id.
184
Sasha von Oldershausen, Standing Rock Pipeline Fight Draws Hundreds to North Dakota
Plains, NBC NEWS (Oct. 17, 2016, 11:29 AM), http://www.nbcnews.com/news/us-news/standing-rockpipeline-fight-draws-hundreds-north-dakota-plains-n665956.
185
Many of those who worked to halt construction of the pipeline outside of the Tribes’ territory
adopted the moniker “water protector,” as they worked to protect the water. Sam Levin, ‘He’s a
Political Prisoner’: Standing Rock Activists Face Years in Jail, GUARDIAN (June 22, 2018, 9:36 EDT),
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pipeline and related pollution that will occur when it leaks. Broadly, they
argued that Tribes were not adequately included in consultations leading
to the pipeline approval,187 that the Religious Freedom Restoration Act
prohibited construction,188 and that the Army Corps of Engineers failed to
meet the requirements of the National Environmental Policy Act in
approving the required permit.189 As to this last point, the Tribe argued that
the Corps failed to adequately consider the impacts of the pipeline and any
potential spill on the Tribe’s treaty rights, as explained below.190 Although
the pipeline does not cross existing tribal lands,191 it would threaten Lake
Oahe, and potentially the Missouri River, which are sources of water vital
to the Tribe’s survival.192 A spill would also threaten the Tribe’s treaty
hunting and fishing rights, as such pollution would imperil animals
necessary to fulfill the treaty rights. Further, significant sites of tribal
cultural, religious, and spiritual importance are located along the pipeline’s
route.193
To fully understand this controversy, it must be put in its proper
historical context. The Lakota/Dakota/Sioux people have long suffered at
the hands of the federal government. For example, the federal government
abrogated treaties with the Great Sioux Nation after finding gold in the
Black Hills.194 Additionally, after the Sioux gave up the lands in question,
the federal government tried to starve them by overhunting buffalo and
denying rations guaranteed by treaty.195 In 1890, approximately 200 Sioux
people were shot and killed by the federal government while they prayed
during a ceremony called a Ghost Dance.196 Fifty years ago, the federal
government seized individual homes on the Standing Rock Reservation to
build the Oahe hydroelectric dam project, and today, many descendants of
the Great Sioux Nation live in some of the poorest reservations and
https://www.theguardian.com/us-news/2018/jun/22/standing-rock-jailed-activists-water-protectors
(discussing the “‘water protector’ movement”).
186
Complaint for Declaratory & Injunctive Relief at 1–2, 12, Standing Rock Sioux Tribe v. U.S.
Army Corps of Eng’rs, 255 F. Supp. 3d 101 (D.D.C. 2017) (No. 16–1534).
187
Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 155 (D.D.C.
2017); Complaint for Declaratory & Injunctive Relief, supra note 186, at 9–10.
188
Standing Rock Sioux Tribe, 255 F. Supp. 3d at 111 (citation omitted).
189
Complaint for Declaratory & Injunctive Relief, supra note 186, at 2.
190
Standing Rock Sioux Tribe, 255 F. Supp. 3d at 117.
191
Amy Dalrymple, Confused About Dakota Access Controversy? This Primer Will Get You Up
to Speed, INFORUM (Sept. 24, 2016, 11:00 AM), http://www.inforum.com/news/4122538-confusedabout-dakota-access-controversy-primer-will-get-you-speed.
192
Standing Rock Sioux Tribe, 255 F. Supp. 3d at 129–30.
193
Complaint for Declaratory & Injunctive Relief, supra note 186, at 1–2; Kristin A. Carpenter &
Angela R. Riley, Standing Tall: The Sioux’s Battle Against a Dakota Oil Pipeline is a Galvanizing
Social Justice Movement for Native Americans, SLATE (Sept. 23, 2016, 1:30 PM),
https://slate.com/news-and-politics/2016/09/why-the-sioux-battle-against-the-dakota-access-pipelineis-such-a-big-deal.html.
194
Carpenter & Riley, supra note 193.
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counties within the United States. For many of the water protectors,
federal approval of the Dakota Access pipeline offered another example in
a long history of the federal government acting to the detriment of
indigenous people.
As detailed below, the Tribes were ultimately successful on their
NEPA claims, which included claims based on a failure to consider their
tribal treaty rights. Before examining those legal claims, it is helpful to
start with a brief discussion of all of the legal arguments utilized by the
Tribes. Although this Article focuses on tribal treaty rights, the Dakota
Access controversy suggests that tribes may have other legal claims
available to them. Initially, the legal controversy surrounding the pipeline
focused on the Tribe’s efforts to secure an emergency injunction to halt
construction of the pipeline around the Lake Oahe area.198 The Tribe
argued that an injunction was appropriate because the federal government
failed to participate in adequate tribal consultations under the National
Historic Preservation Act (NHPA) prior to approval of the pipeline near
tribal lands.199 “The Tribe fears that construction of the pipeline . . . will
destroy sites of cultural and historical significance. [The Tribe asserts]
principally that the [Army Corps of Engineers] flouted its duty to engage in
tribal consultations under the National Historic Preservation Act (the
NHPA) and that irreparable harm will ensue.”200 The U.S. District Court
for the District of Columbia denied the Tribe’s motion for preliminary
injunction, finding that the Corps complied with NHPA and the Tribe
failed to demonstrate irreparable harm.201
The Department of Justice, the Department of the Army, and the
Department of the Interior, however, released a joint statement regarding
the case.202 While these departments acknowledged and appreciated the
district court’s decision, they also recognized that important issues raised
by the Tribe remained.203 The joint statement noted that concerns about the
consultation process exist and that there may be a need for reform.204 The
departments announced that “[t]he Army will not authorize constructing
the Dakota Access pipeline on Corps land bordering or under Lake Oahe
until it can determine whether it will need to reconsider any of its previous
197
198
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Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d 4, 7, 13 (D.D.C.
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decisions regarding the Lake Oahe site under the National Environmental
Policy Act (NEPA) or other federal laws.”205
Meanwhile, the Tribe appealed the district court’s decision.206 On
October 9, 2016, the U.S. Court of Appeals for the District of Columbia
Circuit denied the Tribe’s request for an emergency injunction, finding, as
the district court had, that the Tribe failed to meet its burden of
demonstrating that such an extraordinary remedy was appropriate.207
On December 4, 2016, the Army Corps of Engineers announced it
would not grant the easement for the Dakota Access pipeline to cross Lake
Oahe.208 This victory for the Tribe, however, was short-lived. On January
24, 2017, newly-installed President Trump issued a presidential
memorandum calling on the Secretary of the Army to direct the
appropriate assistant secretary to review and approve the pipeline on an
expedited schedule, subject to applicable laws.209 On February 7, 2017, the
Army Corps of Engineers announced its intention to approve the easement
for the Dakota Access pipeline under Lake Oahe.210 The water protectors’
camps were ultimately cleared and closed on February 23, 2017.211 On
March 7, 2017, the district court also rejected the Tribe’s claim that the
presence of oil in the pipeline desecrated the Tribe’s sacred water, making
it impossible for the Tribe to exercise its religious beliefs and therefore
violating the Religious Freedom Restoration Act (RFRA).212
In addition to claims based on the NHPA and RFRA, the Tribe also
separately claimed that the Corps failed to comply with the National
Environmental Policy Act (NEPA).213 The Tribe argued that the Corps
failed to adequately consider the pipeline’s environmental effects before
granting the permits to construct and operate the pipeline under Lake
205

Id.
Emergency Motion for Injunction Pending Appeal at 1, Standing Rock Sioux Tribe v. U.S.
Army Corps of Eng’rs, 205 F. Supp. 3d 4 (D.C. Cir. 2016) (No. 16-5259).
207
Order Denying Emergency Motion for Injunction Pending Appeal at 1, Standing Rock Sioux
Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d 4 (D.C. Cir. 2016) (No. 16-5259),
https://earthjustice.org/sites/ default/files/files/standing-rock_court-order-2016-10-09.pdf.
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Press Release, Stand with Standing Rock, Standing Rock Sioux Tribe’s Statement on U.S.
Army Corps of Engineers Decision to Not Grant Easement (Dec. 4, 2016), https://standwithstanding
rock.net/standing-rock-sioux-tribes-statement-u-s-army-corps-engineers-decision-not-grant-easement/.
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Memorandum on Construction of the Dakota Access Pipeline, 2017 DAILY COMP. PRES. DOC.
67 (Jan. 24, 2017).
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Letter from Paul D. Cramer, Deputy Assistant Sec’y, Dep’t of the Army, to Hon. Raul
Grijalva, Ranking Member, U.S. House of Representatives Comm. on Nat. Res. (Feb. 7, 2017),
https://assets.documentcloud.org/documents/3456295/Dakota-Access-Pipeline-NotificationGrijalva.pdf.
211
Julia Carrie Wong, Police Remove Last Standing Rock Protesters in Military-Style Takeover,
GUARDIAN (Feb. 23, 2017), https://www.theguardian.com/us-news/2017/feb/23/dakota-accesspipeline-camp-cleared-standing-rock.
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Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 239 F. Supp. 3d 77, 80 (D.D.C.
2017).
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Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 122 (D.D.C.
2017).
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214

Oahe. The majority of the Tribe’s NEPA claims were unsuccessful, but
the court did find that the Corps failed to adequately consider the impacts
of the pipeline on the Tribe’s treaty rights, how highly controversial those
impacts would be, and the pipeline’s environmental justice implications.215
Specific to the Tribe’s treaty rights, Standing Rock argued that the
Corps’ Environmental Assessment (EA) failed to adequately consider the
effects of the construction and a potential spill on the Tribe’s treaty
rights—rights specific to water, hunting, and fishing.216 The district court
disagreed with the Tribe as to the Corps’ consideration of the impacts of
construction on the Tribe’s treaty rights, finding that the EA clearly
addressed these impacts and that they were insignificant or could be
mitigated.217 The court, however, did agree with the Tribe that the EA
failed to adequately consider the impacts of a potential spill on the Tribe’s
treaty rights.218 The court explained that the Corps had a duty in the EA to
consider both the probability of harm and the consequences of such a
harm.219 The Corps’ EA failed to consider the consequences; while the EA
did discuss potential consequences to the Tribe’s treaty rights related to
water, it failed to consider the consequences of a spill on the Tribe’s
hunting and aquatic treaty rights.220 “Without any acknowledgement of or
attention to the impact of an oil spill on the Tribe’s fishing and hunting
rights, despite Plaintiff’s efforts to flag the issue, the EA—in this limited
respect—was inadequate.”221 Ultimately, the district court determined that
the Corps’ EA was inadequate in three respects—consequences of a spill
on tribal treaty rights, consideration of environmental justice impacts, and
the controversy surrounding a potential spill—and therefore granted the
Tribe a partial summary judgement.222
Following the district court’s decision, the matter was remanded to the
Corps for reconsideration, and the Corps again released a decision
affirming the legality of the original EA.223 The Tribes again challenged
this decision, arguing that the remand decision was arbitrary under the
214
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Id. at 133–34 (“As to aquatic resources, the EA offered only a cursory nod to the potential
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U.S. Army Corps of Engineers Status Report Regarding Remand, Standing Rock Sioux Tribe
v. U.S. Army Corps of Eng’rs, No. 1:16-cv-01534-JEB (D.D.C. Aug. 31, 2018).
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Administrative Procedure Act (APA) and that it failed to adequately
consider the Tribes’ treaty rights.224 With regard to the tribal treaty rights,
the complaint details the Tribes’ treaty rights and the Corps’ duty to protect
those treaty rights.225 Ultimately, the complaint alleges that the Corps’
analysis on remand “dismisses the potential impacts to the Tribe’s Treaty
hunting and fishing rights by reasoning that the risk of an oil spill is low
and its impacts manageable—a conclusion that is fundamentally
flawed . . . .”226 For this reason, in addition to the APA arguments, the
Tribes request that the Corps’ decision following remand be deemed
arbitrary and capricious and therefore vacated.227
Much can be learned from the ongoing saga of the Dakota Access
pipeline. As the foregoing details, the Tribes raised several legal claims to
challenge the Corps’ approval of the permit allowing completion of the
pipeline—everything from challenges under the Religious Freedom
Restoration Act228 to the National Historical Preservation Act.229 Most of
these legal challenges, however, failed. The assertion of the Tribes’ treaty
rights (in addition to environmental justice and controversy under NEPA
arguments), however, had traction with the federal courts, as the district
court held that the Tribes’ treaty rights remained in place, and that the
Corps failed to meet its legal obligations under NEPA when it did not
consider the consequences of an oil spill on the Tribes’ aquatic and hunting
treaty rights.230 Further, because of the potential risks, the district court
further granted the Tribes’ request to impose interim conditions on the
operation of the pipeline during the remand to the Corps, given ongoing
concerns about a potential oil spill.231 These results demonstrate that
assertions based on tribal treaty rights may be persuasive when combined
with other legal arguments, such as arguments based on NEPA.
2. Keystone XL Pipeline
Like the Dakota Access
dramatically impacted the
Keystone XL pipeline is a
Keystone pipeline system,

pipeline, the inauguration of President Trump
future of the Keystone XL pipeline. The
proposed pipeline expansion of the existing
which currently transports crude oil from

224
First Supplemental Complaint at 12–14, Standing Rock Sioux Tribe v. U.S. Army Corps of
Eng’rs, Case No. 1:16-cv-01534-JEB (D.D.C. Nov. 1, 2018).
225
Id. at 13.
226
Id. at 11.
227
Id. at 14. At the time of writing, the court has not yet reached a decision on the amended
complaint.
228
Supra note 188 and accompanying text.
229
Supra note 213 and accompanying text.
230
Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 147 (D.D.C.
2017).
231
First Supplemental Complaint, supra note 224, at 6.
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Hardisty, Alberta to the Midwest and Gulf Coast of the United States.232
The pipeline is owned by TransCanada, which is a Calgary-based energy
company.233 The Keystone XL pipeline, if constructed, would add over one
thousand miles of pipeline to the existing system to transport crude oil
from Hardisty, Alberta to Steele City, Nebraska.234 Because the Keystone
XL pipeline would cross an international boundary, presidential approval is
required.235
Many tribes opposed construction of the Keystone XL. The pipeline’s
path directly implicates many tribes, as demonstrated by the fact that the
Department of State identified eighty-four tribes for consultation about the
proposed project.236 Several Lakota, Dakota, and Nakota tribes237
vigorously opposed construction of the pipeline, as the pipeline’s path falls
within treaty and reservation borders.238 In the Mother Earth Accord, which
was signed on to by numerous tribes in addition to non-Native groups,
Tribes expressed concern that the Keystone XL would intrude on sacred
sites, ancestral burial grounds, water resources, and treaty rights.239 As with
the Dakota Access pipeline, the water potentially to be impacted by the
pipeline is vital to the Tribes for survival and for cultural and spiritual
traditions, and pollution of the water would also impair tribal treaty
rights.240 Concern among Tribes is so high that at least one tribal leader
threatened to close the Tribe’s borders to the pipeline.241
Prior to the election of President Trump, Congress tried several times
to approve the pipeline. In 2014, a bill supporting its approval was
narrowly defeated in the Senate.242 In 2015, Congress succeeded in passing
a bill that would have waived the need for presidential approval of the
Keystone XL pipeline, but President Obama vetoed the bill.243 Also in
2015, the U.S. State Department formally denied the permit application,
and many believed that the project was dead after this decision.244
However, as with the Dakota Access pipeline, President Trump
resuscitated the pipeline when he issued a Presidential Memorandum on
January 24, 2017 calling on TransCanada to resubmit its application for a
232
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presidential permit and for the appropriate federal agencies to review the
permit in an expeditious manner.245 Following this directive from the
President, the Presidential Permit for the Keystone XL was approved in
2017.246
Several parties, including the Indigenous Environmental Network,247
challenged approval of the Keystone XL. On November 8, 2018, the U.S.
District Court for the District of Montana released a decision on the
challenges brought by the Indigenous Environmental Network, North
Coast River Alliance, and Northern Plains Resource Council (collectively
“Plaintiffs”).248 Plaintiffs argued that the United States violated the
Administrative Procedure Act, National Environmental Policy Act, and
Endangered Species Act when it issued a Record of Decision (ROD)
approving a Presidential Permit allowing TransCanada Keystone Pipeline,
LP to construct the Keystone XL.249 Although not explicitly addressing
tribal treaty rights, the court’s opinion does touch on many legal issues
related to treaty rights, such as climate change, which directly impact
animals and water often protected by tribal treaty rights.250 After reviewing
all of the Plaintiffs’ arguments, the court ultimately found the ROD and the
2014 Supplemental Environmental Impact Statement (SEIS) it relied on
deficient in several respects: (1) it failed to adequately consider the impacts
of oil price volatility on the pipeline’s viability;251 (2) it failed to
adequately consider the cumulative impacts of greenhouse emissions from
the approved Alberta Clipper expansion and approval of the pipeline;252 (3)
it failed to properly survey all portions of the pipeline’s route for impacts
to cultural resources;253 (4) it failed to consider updated modeling on oil
spills;254 (5) it failed to provide adequate justification for the Agency
“reversing course” from its previous denial of a permit for the pipeline in
2015 to approval in 2017;255 and (6) there was a failure of the 2012
245

82 Fed. Reg. 8663 (Jan. 30, 2017).
Indigenous Envtl. Network v. U.S. Dep’t of State, 374 F. Supp. 3d 561, 561 (D. Mont. 2018).
“IEN [Indigenous Environmental Network] is an alliance of Indigenous Peoples whose Shared
Mission is to Protect the Sacredness of Earth Mother from contamination & exploitation by Respecting
and Adhering to Indigenous Knowledge and Natural Law.” INDIGENOUS ENVTL. NETWORK,
http://www.ienearth.org/ (last visited Jan. 31, 2019).
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Indigenous Envtl. Network, 374 F. Supp. 3d at 561. Notably, none of these parties are
signatories to tribal treaties.
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See generally Elizabeth Ann Kronk Warner, Everything Old Is New Again: Enforcing Tribal
Treaty Provisions to Protect Climate Change-Threatened Resources, 94 NEB. L. REV. 916, 917 (2016)
(examining tribes’ reliance on natural resources and the implications of treaty rights when assessing
how best to react to climate change).
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Biological Assessment (BA) and 2013 Biological Opinion (BiOp) to
adequately consider potential impacts to endangered species from a
potential oil spill.256
Of these conclusions, the potential for oil spills and increased impacts
of climate change are of the greatest relevance to tribal treaty rights, as
both have great capacity for negatively impacting resources, such as water
and wildlife, falling under tribal treaty rights.257 For example, the United
Nations explains that “[w]ater is the primary medium through which we
will feel the effects of climate change. Water availability is becoming less
predictable in many places, and increased incidences of flooding threaten
to destroy water points and sanitation facilities and contaminate water
sources.”258 Additionally, tribal treaty rights can implicate cultural
resources, so this finding is relevant as well.259 Further, as demonstrated
above by the Dakota Access pipeline example, tribal advocates are seeing
some success in arguing that the potential of oil spills needs to be fully
considered.260 With regard to oil spills, the Plaintiffs argued in this instance
that the government failed to consider new information regarding oil spills
that suggested a higher likelihood of spills from the Keystone XL than the
government previously predicted.261 Plaintiffs also argued that the type of
oil to be carried by the pipeline, bitumen from tar sands, was much more
difficult to clean up and the government ignored the study demonstrating
this fact.262 The court agreed, finding that the increased incident of major
oil spills between 2014 and 2017 was significant and should have been
considered in the ROD.263 In addition to the increased presence of oil spills
themselves, this was also important for the government to consider, as oil
spills potentially impact wildlife in the area.264 The court affirmed this
point as to wildlife when it also determined that the BA and BiOp that the
ROD relied on were deficient given their failure to consider the impact of
oil spills on endangered species.265 Notably, the court also directed the
defendants to consider the impact of oil spills on water, which is often a
resource covered by tribal treaty rights.266
The court’s findings as to climate change and impacts to cultural
certainly an interesting development, as it suggests that Presidents cannot make dramatic policy
changes without supporting justification.
256
Id. at 590.
257
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resources are also potentially helpful to tribes looking to assert their tribal
treaty rights. With regard to greenhouse gas emissions and climate change,
the court determined that the federal government failed to meet the
requirement under NEPA of considering cumulative impacts when the
2014 SEIS relied on for permitting did not consider the Alberta Clipper
pipeline expansion in addition to the Keystone XL approval.267 The
government approved a permit for the Alberta Clipper pipeline expansion
in 2017, but its approval was not considered in the 2014 SEIS it relied
on.268 As a result of this failure, the government did not consider the
cumulative impacts of greenhouse gas emissions from both the Alberta
Clipper pipeline and Keystone XL pipeline.269 This led to increased climate
change, which violated the NEPA requirement to consider cumulative
impacts of a proposed project.270
With regard to cultural resources, the court explained that NEPA
requires analysis of the impact of the proposed project on these
resources.271 Despite consultation with tribes, federal agencies, and local
governments regarding cultural resources, the 2014 SEIS indicated that
over 1000 acres of the proposed pipeline location remained unsurveyed.272
No supplemental information on the unsurveyed land was offered before
the government approved the permit in 2017.273 The court therefore
determined that the government failed to meet its obligation under NEPA
to consider impacts to cultural resources, given the pipeline was approved
without updated information on these 1000-plus acres that had previously
not been surveyed.274
Although the court’s analysis does not explicitly discuss tribal treaty
rights, the court’s findings as to oil spills, climate change, and cultural
resources provide guidance to tribes looking for legal arguments to protect
tribal treaty resources threatened by energy infrastructure projects. Further,
an argument can be made that failure to mitigate climate change impacts
may result in tribal treaty violations.275 This decision also shows the
emergence of a pattern: tribes and Native entities, such as the Indigenous
267
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Environmental Network, are seeing success in courts when they bring
claims based on NEPA and the APA arguing that federal agencies failed to
consider impacts on natural resources—whether through oil spills or
increased presence of greenhouse gas emissions. Additionally, as with the
Tesoro terminal project discussed above, tribes and Native entities are also
seeing success when combining in opposition with other stakeholders
opposing the construction of energy infrastructure. Finally, although the
court did not choose to develop the Tribes’ treaty claims in its final
decision, it is impossible to know whether and how the claims ultimately
impacted the court’s decision. Clearly, the tribal claims did not negatively
impact the outcome, which supports the conclusion that such assertions can
be helpful in coordinated efforts with other stakeholders. This was also
evident in the Tesoro terminal project discussed above.276
3. Enbridge Line 5
The previous discussions about the controversies surrounding the
Dakota Access and Keystone XL pipelines involve efforts to halt the
construction of new pipelines. Tribal efforts are not constrained to stopping
the construction of new pipelines, but also include efforts to shut down
existing pipelines that threaten tribal treaty rights. An example of this is the
effort to shut down Enbridge Line 5. To clarify, this is not an example
where tribes are already asserting tribal treaty rights in ongoing litigation.
Rather, it is an example of where tribes have raised the existence of their
tribal treaty rights to require effective consultation on the future of the
pipeline. Further, some scholars have opined that this is a case where tribes
could successfully assert their tribal treaty rights. As a result, tribes
interested in asserting their tribal treaty rights to slow down or halt energy
infrastructure projects should follow the controversy over Enbridge Line 5.
Enbridge Line 5 is “[a] 30” diameter, 645-mile pipeline that carries
light crude oil and liquid propane . . . through Michigan’s Upper Peninsula
and then splits into two 20-inch diameter parallel pipelines that cross . . .
on the lake floor of the 4.6-mile long Straits of Mackinac (which connect
Lake Michigan and Lake Huron).”277 The pipeline then heads south ending
in Sarnia, Ontario.278 The pipeline first became operational in 1953, and
“[t]oday, [it] carr[ies] up to 23 million gallons daily of light crude oil and
liquid natural gas (for propane).”279 Because of the age of the pipelines, the
significant stress they endure related to their position under water in the
Straits of Mackinac, and Enbridge’s poor safety record in Michigan (there
276
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was a 2010 spill in the Kalamazoo River), there is significant concern from
parties opposed to the Line about a rupture that could be “catastrophic.”280
A 2014 report determined that a spill could do long term damage to birds
and fish.281
In response to concerns about the pipeline’s integrity, the State of
Michigan and Enbridge collaborated on plans to enclose the pipeline in a
tunnel below the Straits of Mackinac.282 Tribes expressed concern that this
plan was developed without meaningful input from the tribes that will be
potentially impacted should a spill occur,283 as none of the twelve federally
recognized tribes in Michigan were consulted in advance of the
announcement.284 The five Tribes of the Chippewa Ottawa Resource
Authority agree that Enbridge Line 5 should be shut down.285 The Tribes
fear that a spill in the Straits would directly threaten their fishing rights,
which a 1836 treaty established.286
Given the ongoing nature of this controversy, one scholar has opined
that the Tribes may be able to use the U.S. Supreme Court’s decision in
Washington v. United States, the culverts case discussed above,287 to
strengthen their position because the decision can be read to stand for the
proposition that the right to protect habitat exists along with the right to
280
Id.; But c.f. E-mail from Michael Barnes, Enbridge, to Mike Krings, Pub. Affairs Officer,
Univ. of Kan. (Apr. 25, 2019) (on file with author) (asserting that the pipeline was safe as, “in 2016 the
Pipeline and Hazardous Materials Safety Administration (PHMSA) conducted a study of Line 5 in the
Straits of Mackinac and said it was fit for service; . . . in 2017 Enbridge conducted hydrotests on that
section of pipe and the pressure tests held without any issue—those results were given to the State of
Michigan, . . . . [b]ecause the pipelines are in the Great Lakes we are well aware of how important it is
to maintain and operate in a safe manner. This section of pipe is one of the most heavily monitored and
inspected piece [sic] of pipe in the Enbridge system.”).
281
Id.; David J. Schwab, Statistical Analysis of Straits of Mackinac Line 5: Worst Case Spill
Scenarios, U. MICH. WATER CTR. (Mar. 2016), http://graham.umich.edu/media/pubs/Mackinac-Line-5Worst-Case-Spill-Scenarios.pdf.
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288

take fish. The “[t]ribes could go as far as to argue Enbridge . . . needs to
get rid of the pipeline altogether because, no matter how safe they make
the pipeline, there could still be a rupture.”289 Further, at least one of these
tribes, the Bay Mills Indian Community, also opposed a plan calling for
Enbridge to install seventy anchors around the pipeline,290 citing concerns
that the proposal under a consent decree would allow the company to
circumvent environmental review.291 Although the future of the Enbridge
Line 5 is still very much uncertain at the time of this writing, it is a clear
example of how tribal treaty rights potentially apply to the existing
pipelines as much as they do to proposed energy infrastructure projects. It
is also an example of how tribes are using their tribal treaty rights to gain
access to increased and more effective consultation.
As with the construction of terminals, these examples demonstrate that
tribes have used tribal treaty rights in their efforts to slow down or halt
pipelines to various degrees of success. With regard to the Dakota Access
pipeline, the federal court explicitly found that the Corps failed to
adequately consider tribal treaty rights in reaching its conclusion that the
Corps did not comply with NEPA. The Dakota Access controversy
therefore demonstrates that tribes may find success when combining their
tribal treaty right claims with other legal arguments. In the case of the
Keystone XL pipeline, the federal court did not explicitly reference tribal
treaty rights in its conclusion, but it did reference climate change and
cultural sites, which are directly related to treaty rights. Finally, although
the controversy over the Enbridge Line 5 has not yet led to litigation over
tribal treaty rights, it is an example of how tribes: (1) are concerned about
existing pipelines, as well as those under construction; (2) may use the
existence of tribal treaty rights to demand effective consultation; and (3) as
some scholars have opined, could eventually lead to the successful
assertion of tribal treaty rights to halt refurbishment of the existing
pipeline. On the whole, all of these examples demonstrate that tribal treaty
rights are a viable legal tool that tribes interested in slowing down or
stopping pipelines should consider.
288
Stateside Staff, Michigan Tribes Could Have Strong Case Against Line 5 Thanks to SCOTUS
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III. LESSONS LEARNED AND CONCLUDING THOUGHTS
As the foregoing demonstrates, in many instances, tribes have seen
success in challenging energy infrastructure projects—such as terminals
and pipelines—on the basis of their tribal treaty rights. This success has
varied from overt success, such as in the Gateway project, where projects
were denied explicitly due to their impacts on tribal treaty rights,292 to
more nuanced success, such as in the example of the Keystone XL
pipeline, where the district court relied on legal arguments incidental to
tribal treaty rights in finding the approval of the Presidential Permit
deficient.293 Regardless of whether explicit or implicit, however, these
examples combined demonstrate that tribal treaties continue to be valuable
tools accessible to tribes in their efforts to delay or stop energy
infrastructure projects. Notably, these examples demonstrate that tribes
may need to be nimble in how they present arguments based on treaty
rights. Depending on the situation, an explicit assertion that the proposed
project will infringe on tribal treaty rights may be appropriate, such as in
the Gateway terminal project example. Alternatively, tribes have also seen
success when raising tribal treaty right claims as part of larger legal claims
based in NEPA or the APA. In fact, based on these case studies, tribes may
be wise to consider arguments that are inclusive of tribal treaty right
claims, NEPA claims, and APA claims, where appropriate.
Further, these examples also demonstrate how tribes may improve
their position by coordinating with other non-tribal entities, such as in the
examples of the Tesoro terminal project and Keystone XL pipeline. In the
case of the Tesoro terminal project, significant opposition to the project
from the general public grew following the initial public hearing in
October 2013.294 For example, leaders of the Columbia Riverkeeper and
Gramor Development (which was a member of Columbia Waterfront LLC)
were early objectors to the proposed project.295 Further, public testimony
during a 2014 hearing in front of the port commissioners did not focus on
tribal claims; public commentators instead raised concerns about the
project related to property values, climate change, volatility of Bakken
crude, Tesoro’s safety record, impact of toxic air emissions, impacts on the
waterfront development project, and oil spills.296
In fact, the Tesoro project is an example of how four years of
opposition and organization in conjunction with tribal efforts can
292
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297

eventually be successful in blocking a terminal. During the four years
that the companies worked through the state administrative process to try
to get the project approved, the local grassroots organizations continued to
exert pressure.298 One of the earliest and most consistent entities objecting
to the Tesoro project was the neighborhood of Fruit Valley, which would
have been significantly impacted by the proposed project, and about a
dozen other neighborhood associations followed its lead.299 This local
movement eventually spread to thousands that would show up at public
meetings to protest the project.300 Local community leaders called this
process “grindstoning,” as they were slowly “grinding” to oppose the
project.301 The conservation director of environmental group Columbia
Riverkeeper viewed the efforts targeting the Tesoro project as part of
growing resistance in the Pacific Northwest to fossil fuel industry
developments.302
For tribes interested in asserting their tribal treaty rights to halt energy
infrastructure development, tribal opposition to the Tesoro project provides
valuable lessons. First, it demonstrates that tribes can successfully assert
treaty rights in front of an administrative agency, such as the Energy
Facility Site Evaluation Council.303 In that instance, the Tribes successfully
raised concerns that the proposed terminal would impact tribal treaty
fishing rights, both in terms of restricting access for tribal fishermen and
impacts on the fish themselves.304 The Tribes also presented significant
concerns about the impact of such development to their cultural and
religious sites.305 The Council agreed, finding that the Tribes would bear an
unusually high cost of the project in terms of impacts to treaty rights and
sites of cultural and religious significance.306 Second, it is notable that
297
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opposition to the Tesoro project was not limited to tribes. Rather, nontribal opposition started early and was continuously asserted for years.307
Tribes seeking a similar result may therefore be wise to partner with nontribal entities/individuals in efforts to halt such development. The failure of
the Tesoro project was likely due to the sustained efforts and various legal
arguments of all parties involved, and not solely the Tribes’ arguments.
These examples are also a cautionary tale for developers of energy
infrastructure projects, as they would be wise to reach out to tribes early
and often in the development of such projects. Professor Jeanette Wolfley
explains that it is important for developers to build relationships with tribes
to hopefully avoid controversy later in the lifespan of a potential energy
infrastructure project.308 In addition to demonstrating respect for tribal
sovereignty, promoting overall engagement and cooperation, and
encouraging community collaboration, such collaboration between tribes
and developers also avoids negative consequences for developers, such as
the death of a project as seen in the Gateway project example.309 Other
impacts may not be as obvious—in the case of Energy Transfer Partners,
which developed the Dakota Access pipeline, the company experienced
intense international scrutiny, and, during the height of the controversy
surrounding the pipeline, “three international banks divested their money
in the DAPL project, and US cities closed their accounts in banks
supporting the company.”310 Notably, this occurred before the federal
district court reached its decision finding that the EIS failed to adequately
consider the impacts to tribal treaty rights. In other words, the banks and
cities took these steps not in response to court decisions but in response to
the perception that the pipeline infringed on the Tribes’ treaty rights. One
could imply from this that the assertion of tribal treaty rights has moral
force in today’s society beyond its potential legal force. Energy developers,
as well as tribes, would therefore be wise to take tribal treaty rights into
consideration when proposing and developing energy infrastructure
projects.
As Jerry Meninick, a citizen of the Yakama Nation, explained—tribal
treaty rights were designed not only to protect the present generation but
generations to come.311 The examples discussed above both in the terminal
and pipeline contexts demonstrate that this is true—administrative agencies
and courts are indeed interpreting tribal treaty rights to ensure that future
generations of tribal members are protected. Tribal treaty rights therefore
307

Solomon, supra note 144.
Jeanette Wolfley, Mni Wiconi, Tribal Sovereignty, and Treaty Rights: Lessons from the Dakota
Access Pipeline, in ENERGY JUSTICE: US AND INTERNATIONAL PERSPECTIVES 161–65 (Edward Elgar
et al. eds., 2018).
309
Supra Part II.A.
310
Wolfey, supra note 308, at 162 (footnote omitted).
311
Wood, supra note 1, at 356.
308

2019]

TRIBAL TREATY RIGHTS: A POWERFUL TOOL

887

present challenges to energy infrastructure development unwelcome by
tribes.

